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4.0

4.1

4.2

4.3

4.4

4.5

SITE OBSERVATIONS

The site was visited by on Monday 26th April 2021 between 13.30 and 14.30 hours.
The weather was fine, and the road surface was dry.

There was some intermittent on-street parking observed on Greenaway Lane. The
parking did not appear to be obstructive, and there was no parking observed around
the proposed access to the development site at 56 Greenaway Lane.

It was unclear whether the COVID restrictions in place at the time of the site visit had
an effect upon the level of on-street parking or vehicle, pedestrian and cycle flows.

Traffic conditions were quiet. A small number of vehicles were seen on Greenaway
Lane during the site visit. Vehicles were mainly cars; however, some commercial
vehicles were seen, including an articulated HGV accessing the commercial units at
the eastern end of Greenaway Lane.

Vehicle speeds on Greenaway Lane were observed to be approximately in the range
identified in the speed survey data that has been supplied.

Some pedestrian and cycle movements were observed on Greenaway Lane. It was
also noted that some of these movements were across Lockswood Lane at the
crossing point over the carriageway.

Street lighting was observed to be present but not seen during night-time. It is unclear
whether this lighting and the surrounding trees and vegetation provides a uniform
level of illumination.

Road Safety Review 10
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5.0

5.1

IDENTIFIED PROBLEMS ASSOCIATED WITH
RESIDENTIAL DEVELOPMENT AT LAND ADJACENT TO 56
GREENAWAY LANE.

The review has identified the following potential hazards and only examines the
effect of the development proposal at 56 Greenaway Lane on road safety:

The levels of risks have been estimated using Table D1 from GG 104, Requirements
for safety risk assessment. See Appendix D.

LOCATION: Greenaway Lane.

SUMMARY: Increased use may increase exposure to risk between vehicles /
pedestrians.

DISCUSSION:

The proposed development site will increase vehicle flow on Greenaway Lane in the
general section between Brook Lane and Lockswood Road (this junction is closed
to traffic) from an existing base of 500 two-way movements per day to 654 movement
(a 31% increase in vehicle movements). There is also likely to be an increased
number of pedestrians using the route as a result of the occupation of the
development.

The development access is at the eastern end of Greenaway Lane and therefore the
additional traffic generated will be using the full length of Greenaway Lane from the
point where it joins from Brook Lane. Pedestrian traffic generated by the
development is likely to be distributed in both directions on Greenaway Lane. It is
unclear what the existing pedestrian flows are or what they are likely to be post
development. It is therefore difficult to quantity the increase in use by pedestrians
and cycles.

Collision data provided for the 5-year period 01/02/2013 and 31/01/18 did not record
any collisions on Greenaway Lane. There were however two recorded collisions on
Lockswood Lane involving a cycle turning right and a pedestrian crossing.

An increase in vehicular traffic and pedestrian flow will lead to an increase in
exposure to risk (of vehicle to pedestrian conflicts). It should however be noted that
there are no recorded personal injury collisions on Greenaway Lane, meaning that
the existing exposure to risk (vehicle to pedestrian) has not been realised into injury
collisions, and an increase in exposure may therefore not give rise to any collisions.

Site observations of the low traffic volumes and observed speeds, as well as the
survey data indicating vehicle flows of 500 two-way movements suggest that
Greenaway Lane operates safely as a shared use route with user groups expecting
to encounter one another. The increase in vehicle flow post development to 654 two-
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5.2

way movements is likely to remain below the 100 vehicle movements per hour stated
in Manual for Streets as being comfortable for pedestrians to use as a shared space.

CONCLUSION:

Data available suggests that Greenaway Lane currently operates safely as a shared
use route without footways. There is likely to be an increase in exposure to risk post
development, although this may be small, and there is no evidence to suggest that
this would lead to conflicts occurring between vehicles and pedestrians.

It is thought that the current level of risk of vehicle to pedestrian conflicts (occurrence
and severity of injury) is low, and that the level of risk post development would remain
low.

RECOMMENDATION:

Whilst it is thought that the level of risk would remain low there is a recognition that
there would be some increase in exposure to risk due to increase flow of traffic and
pedestrians.

Therefore, measures to reduce this level of risk in general on Greenaway Lane may
be appropriate. These could include: signs and road markings on Greenaway Lane
to indicate to road users the presence of pedestrians in the carriageway; speed
management measures to ensure that vehicle speeds are low; gateway feature at
commencement of ‘shared use’ area; ensuring that street lighting along the route is
effective in illuminating the whole carriageway so that dark patches are not present;
making transition points between footways and carriageway highly visible and easily
identifiable to all users.

Should further developments on Greenaway Lane be completed and vehicle /
pedestrian flows increase then the expose to, and level of risk may increase, and
additional mitigation measures may be required. This review is not examining the
effect of other proposed developments.

LOCATION: Lockswood Road at junction with Greenaway Lane.
SUMMARY: Increase in crossing users may lead to increased conflicts.
DISCUSSION:

Collision data provided for the 5-year period 01/02/2013 and 31/01/18 recorded two
collisions on Lockswood Lane, one involving a cycle turning right and one involving
a pedestrian crossing. Whilst these do not form a cluster or pattern of collisions, they
both involved vulnerable road users (a child cyclist and an 18-year-old pedestrian)
being struck by cars as they are moving to / from Greenaway Lane.

Road Safety Review 12
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An increase in pedestrians and cyclists going from / to Greenaway Lane crossing
Lockswood Road is likely following occupation of the development site. This may
therefore increase the potential risk of a collision occurring.

Pedestrian / cycle traffic generated by the development is likely to be distributed in
both directions on Greenaway Lane. It is unclear what the existing pedestrian flows
are or what they are likely to be post development. It is therefore difficult to quantity
the increase in use of the crossing by pedestrians and cycles.

CONCLUSION:

The development is likely to generate extra pedestrian and cycle movements across
Lockswood Road. However, since Greenaway Lane is understood to currently be a
well-used route for pedestrians and cycles this level in increase may be a relatively
small one, although this is currently difficult to quantity with available information.

It is thought that the current level of risk of vehicle to pedestrian / cycle conflicts is
low to medium, and that the level of risk post development may increase to medium
(occurrence and severity of injury). It is recognised that the recorded collisions
involve vulnerable road users, and as a result these users are at greater risk of more
serious injuries following collision.

RECOMMENDATION:

Therefore, it is considered that mitigation measures to improve awareness of the
crossing for approaching traffic on Lockswood Road may be beneficial. These could
include: warning signing for the crossing; ensuring that street lighting at the crossing
point is sufficient and any overgrowing vegetation cut back; provision of jug handle
type crossing facility for cyclists.

Should further developments on Greenaway Lane be completed and vehicle /
pedestrian flows increase then the expose to, and level of risk may increase, and
additional mitigation measures may be required. This review is not examining the
effect of other proposed developments.
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6.0 ROAD SAFETY ASSESSMENT STATEMENT

6.1 This Road Safety Review report has been undertaken by;

ROAD SAFETY REVIEWER
Name: Rob Westhead
Position: Director

Signe

Date: 7*" May 2021

ROAD SAFETY REVIEWER
Name: Kevin Seymour
Position: Road Safety Engineer
T

P

S
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APPENDIX A: LOCATION PLAN
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APPENDIX B: INDICATIVE SITE LAYOUT
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APPENDIX C: SITE PHOTOGRAPHS

Photo 2 — Greenaway Lane junction with Brook Road looking north.
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Photo 4 — Greenaway Lane at PROW oklng west.
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Photo 6 Grenay Lane at appoximately 74 Greenaway Lane looking east.
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Photo 8 — Greenaway Lane at development access looking east.
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Photo 9 — Greenaway Lane at vé'l'pm
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APPENDIX D: GG104 RISK MATRIX

Table D.1 Risk value, likelihood and severity of outcomes that may be assigned to qualitative data for the purposes of assessment

Severity (S)
Likelihood L) x Severity (5) = Risk Minor harm; Moderate harm; Serious harm; Major harm; Extreme harm;
value (R) Minor damage or | Slight injury or Serious injury or ill- | Fatal injury, major | Mukiple fatalities,
loss no injury iliness, moderate | ness, substantial damage or loss extreme loss
damage or loss damage or loss or damage
Wery undikely,
Highly  improbabile, 1 2 3 4 ]
not known 1o occur
Unlikety; Less than 1
per 10 years 2 4 5} a 10
Likelihood May happen; Once
L every 5-10 years 3 B » A2 15
_';";EEE:SO"BE avary. - 4 8 12 16 20
:l-r;'l-ﬂsl certamn; Onca
& year or more 5 10 15 20 25
Risk Value (R) Required action
Lo (1-3) Ensure assumed control measures are mamtained and reviewed as necessary.
Medium (10-19) Additional control measures needed to reduce risk rating to a level which is equivalent to a test of "reasonably required”
for the population concamed.
High (20-25) Activity not permitted. Hazard to be avoided or risk to be retuced 1o tolerable

Road Safety Review
Greenaway Lane, Warsash, Hampshire
Proposed Residential Development on Land Adjacent to 56 Greenaway Lane
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Appendix C Highway Records

Land to the rear of 56-66 Greenaway Lane, Warsash | G R Dimmick, C D Dimmick, A W Williams | Appeal Statement | Transport | 04959-HYD-XX-XX-RP-
TP-0001-PO1 | 18 May 2021



106800

44960l0

SW - 7042666

44990l0

106600

5
g

Hampsl;ire

County Councl

N

%
X

D

‘v
X
OO

AVavas,
0;:.9
Qf
)

O
1o
&

%
&
&
&

>
&
&
&
&

Y

"'
9
9
9
X

Q)
K8
[0
5 0,0
o.‘.g,o

‘V
3»
&
8K
5

-4

BB

L0
KK
P
8

999999

<

[0

OO
OO
.0“0.0““

/

&

© Crown Copyright and database rights 2018.

All rights reserved. HCC 100019180.

RN

1
449900

106800
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BOROUGH COUNCIL Woolf Bond Planning

Land South of Romsey Avenue, Portchester

PINS Ref: APP/A1720/W/21/3271412 (LPA Ref: 18/1073/FP)

Statement of Common Ground: Five Year Housing Land Supply

8™ July 2021

1.1.

1.2.

2.1

2.2.

2.3.

2.4,

3.1.

3.2.

Introduction

This Housing Land Supply (“HLS”) Statement of Common Ground (“SoCG”) has been
prepared by Mr Steven Brown (of Woolf Bond Planning), on behalf of the Appellant,
Foreman Homes Ltd and Richard Wright on behalf of Fareham Borough Council. It
sets out both the agreed and disputed matters having regard to the five year housing
land supply position.

This HLS SoCG identifies the requirement to be met during the five year period, the
deliverability of the identified components of supply; and the subsequent five year
housing land supply positions of the respective parties.

The Agreed Position

It is common ground that the Council is not able to demonstrate a five year supply of
deliverable housing land against the minimum five year requirement for the five year
period 1% January 2021 to 315 December 2025.

As such, it is common ground that the Council is not meeting paragraph 59 of the NPPF
and, by virtue of footnote 7, paragraph 11(d) is engaged unless disapplied by virtue of
paragraph 177.

The shortfall will only be rectified if planning approval is given for housing on sites not
originally envisaged for housing in the adopted Local Plan Parts 1 and 2 or through
plan-led development delivered through the emerging Local Plan.

In the circumstances, the most important, operative policy for determining the
acceptability of residential development on the Site is Policy DSP40.

The Housing Requirement and Five Year Period

It is agreed between the parties that the five year period to be used for the purpose of
calculating the five year housing land supply position for this appeal is 1% January 2021
to 31% December 2025.

In so far as the strategic policies from the Core Strategy and Development Sites and
Policies DPD are more than five years old, it is agreed, by operation of paragraph 73
and footnote 37 of the NPPF, that the housing requirement falls to be measured
against the local housing need figure calculated using the standard method.



3.3.

3.4.

3.5.

4.1.

4.2.

4.3.

4.4.

4.5.

5.1.

5.2.

5.3.

A such, the starting point to calculating the five year requirement is the minimum 539
dwelling annual requirement derived from the application of the Standard Method.
This equates to 2,695 dwellings requirement.

However, and as a result of the Housing Delivery Test (“HDT”) results published in
February 2021, it is agreed that it is appropriate to apply a 20% buffer to the
requirement.

This results in a minimum five year requirement of 3,234 dwellings for the five year
period 1%t January 2021 to 31 December 2025.

Housing Supply

The Council maintains it has a five year supply of 2,310 dwellings. This results in a
shortfall of 924 dwellings and a supply of 3.57 years.

The Appellant identifies a supply of 600 dwellings. This results in a shortfall of 2,634
dwellings and a supply of only 0.93 years.

The respective positions are summarised in Table 1 below.

Table 1: Respective Five Year Housing Supply Positions

Fareham Borough | Appellant
Council
Minimum 5yr Req. 3,234 3,234
1Jan 2021 to 31 Dec 2025
Deliverable Supply 2,310 600
Extent of Shortfall -924 -2,634
No. Years Supply 3.57yrs 0.93yrs

The supply differences are set out in Appendix 1 attached

As set out above, and on either approach, it is agreed that the Council is unable to
demonstrate a five year supply of deliverable housing land.

Implications of the Respective Five Year Positions

The agreed position between the Council and Appellant is that the Council is not able
currently to demonstrate a five year supply of deliverable housing land for the period
1st January 2021 to 31st December 2025.

As such, it is common ground between the Council and Appellant that the Council is
not meeting paragraph 59 of the NPPF, thus engaging the presumption in favour of
sustainable development at paragraph 11(d) of the NPPF unless disapplied by virtue
of paragraph 177.

Whilst the Council and Appellant disagree as to the extent of the shortfall, it is
nevertheless agreed, on either position, that the shortfall is significant and the weight
to be attached to the delivery of housing from the Appeal Scheme is significant. As
such it is not considered necessary for the Inspector to conclude on the precise extent
of the shortfall.



5.4.

5.5.

In the light of the agreement reached between the parties in relation to the significance
of the five year housing land supply shortfall, neither party will call their respective
witnesses to deal with housing land supply matters unless such evidence is requested
by the Inspector. This will save time and resources and will enable a more efficient
inquiry process.

This HLS SoCG is signed and dated below.

Signatures

On behalf of the Appellant:

Woolf Bond Planning obo Foreman

Council

kkkkkkkkkk
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Appendix 1: Site Delivery

The following table sets out the respective positions in relation to the deliverability of the
components of supply.

Supply source Revised | WBP | Difference
Council*

Outstanding Planning Permissions — Small 69 69 0

(104 dwellings) (10% discount)

Outstanding Full Planning Permissions - 402 402 0

Large (5+ dwellings)

Outstanding Outline Planning Permissions — 296 272 269

Large (5+ dwellings)

Resolution to Grant Planning Permission — 7423 0 742

Large (5+ dwellings) (exc Welborne)

Resolution to Grant Planning Permission — 390 0 390

Large (5+ dwellings) (Welborne)

Brownfield Register Sites 276 0 276

Local Plan Adopted Housing Allocations 33 0 33

Windfall 102 102 0

Total 2,310 600 1,710

! Supplementary Statement to Newgate Lane East Appeal (3269030)

2 Sites included in this category by WBP are: Egmont Nurseries, Brook Avenue (8 dwellings); 18
Titchfield Park Road, Titchfield (6 dwellings); east & west of 79 Greenaway Lane (6 Dwellings) and
Burridge Lodge (7 dwellings)

3 Paragraph 5.8 of the Council’'s Supplementary Statement for Newgate Lane East Appeal indicates
that this figure should be 663.
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Sevenoaks DC v Secretary of State for Communities, Housing & Local
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Land adjacent to ‘The Navigator’, off Swanwick Lane, Lower Swanwick —
allowed on 20" January 2015 (Ref APP/A1720/A/14/2220031)

Land north of Cranleigh Road and west of Wicor Primary School, Portchester
— allowed on 14" August 2017 (Ref APP/A1720/W/16/3156344);

Sawmills Industrial Park, Wickham Road, Fareham — dismissed on 10"
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Land at Newgate Lane (North & South), Fareham — dismissed on 8" June
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1.1.

1.2.

1.3.

1.4.

INTRODUCTION

Our clients (Mr GR Dimmick, Mr CD Dimmick and Mrs AW Williams) own land
between and to the rear of 56-66 Greenway Lane, Warsash (SHLAA Site Ref:
1263).

The Site has been promoted through earlier stages of the Local Plan process
as part of the wider HA1 allocation of land to the north and south of Greenaway

Lane, Warsash.

This reflects the sustainability credentials of the Site as a location for housing
growth adjoining the acknowledged suitability of Warsash, as indicated in the
Council’'s SHELAA.

Whilst our clients support the allocation of the Site for housing, they have a
number of objections to the soundness of the Plan that need to be addressed
through modifications prior to its submission to the SoS for examination or by

means of proposed modifications as part of the examination process.

Page | 4
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2. REPRESENTATIONS AND SUPPORTING INFORMATION

2.1.  Our comments upon the various draft policies and proposals are set out below

and are accompanied by the following Documents:

Duly Completed Response Form.

Inspector’s Report into Examination of the Tonbridge & Malling Local Plan
(7" June 2021) (Appendix 1)

Inspector’s Report into Examination of the Sevenoaks Local Plan (2™
March 2020) (Appendix 2)

Sevenoaks DC v Secretary of State for Communities, Housing & Local
Government [2020] EWHC 3054 (Appendix 3)

Land adjacent to ‘The Navigator’, off Swanwick Lane, Lower Swanwick —
allowed on 20" January 2015 (Ref APP/A1720/A/14/2220031)
(Appendix 4)

Land north of Cranleigh Road and west of Wicor Primary School,
Portchester — allowed on 14" August 2017 (Ref
APP/A1720/W/16/3156344) (Appendix 5);

Sawmills Industrial Park, Wickham Road, Fareham — dismissed on 10%
September 2018 (Ref APP/A1720/W/17/3192431) (Appendix 6)

Land east of Posbrook Lane, Titchfield — dismissed on 12" April 2019
(Ref APP/A1720/W/18/3199119) (Appendix 7)

Land east of Dowend Road, Portchester - dismissed on 5" November
2019 (Ref APP/A1720/W/3230015) (Appendix 8)

Land at Newgate Lane (North & South), Fareham — dismissed on 8" June
2021 (APP/A1720/W/20/3252180 & 3252185) (Appendix 9)

Report to Planning Committee on 17" March 2021 (LPA Ref:
P/18/0756/0A) (Appendix 10)

Update Report to Planning Committee on 17" March 2021 (Appendix
11)

Decision Notice for P/18/0756/OA (18" March 2021) (Appendix 12)

Highways Statement for an Appeal in relation to P/18/0756/OA (Hydrock)
(Appendix 13)

Housing Land Supply SoCG for an appeal at Romsey Avenue, Fareham
(8 July 2021) (Appendix 14)
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2.2.  Our clients’ representations upon the Draft Local Plan can be summarised as

relating to the following:

Policy Representation
Policy H1 — Housing Provision Objection
Policy HA1 — North and South of Greenaway Lane Objection
Policy HP4 — Five-year Housing Land Supply Objection

Page | 6
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3.1.

3.1.

3.2.

3.3.

3.4.

3.5.

OVERARCHING POSITION

We have a strong belief in the principle of the plan-led system and in setting
out our representations upon these polices, we hope to be able to work with the
Council between now and the formal submission of the Revised Draft Local
Plan pursuant to Regulation 22 of The Town and County Planning (Local
Planning) (England) Regulations 2012 (as amended), to ensure the Local Plan

satisfies the tests of soundness at paragraph 35 of the NPPF.

We have considerable experience and expertise in dealing with and realising
development schemes through the planning system. In this context, a principal
constraint to the timely delivery of housing is the way in which policies for the

allocation of sites have been formulated.

Local Plans must be capable of delivering from the point at which they are
adopted. This means scrutinising the policy wording to ensure the Plans are
sound and that the allocations contained therein are capable of being delivered
at the point envisaged. This is particularly the case in relation to the need for
Councils to collate a robust evidence base to justify the imposition of certain
policies and/or their wording so as not to over burden and/or stifle sustainable

and appropriate development.

In this instance, the draft Local Plan needs to be amended in order to ensure it
robustly plans for the delivery of sufficient housing to address a housing
requirement established in accordance with national planning policy and
guidance. This therefore indicates that the Plan must seek to deliver the
minimum of 10,738 dwellings between 2021 and 2039 rather than at least 9,560

dwellings from 2021 to 2037 as currently envisaged.

To address this requirement for additional homes, we contend that further land
should be allocated alongside increasing the expected contribution from the

land controlled by our clients.

The representations also highlight a failure of the plan as currently drafted to

contribute sufficiently towards addressing the acknowledged unmet needs of
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3.6.

3.7.

neighbouring authorities and the allocation of further land alongside increased

densities will contribute to resolving this issue.

We also advocate other revisions to the Draft Submission Local Plan to ensure

it is consistent with the evidence base prepared by the authority.

We are concerned to ensure that the Local Plan is robust, and it is in this context

that we set out our representations.
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4.1.

4.2.

4.3.

4.4,

4.5.

4.6.

4.7.

4.8.

THE NPPF TESTS OF SOUNDNESS

Section 3 of the NPPF (July 2021) sets out the principal components to be

included in Local Plans.

Paragraph 35 requires that to be “sound” a DPD should be positively prepared,

justified, effective and consistent with national policy.

A positively prepared plan provides a strategy which, as a minimum, seeks to
meet the area’s objectively assessed needs, and is informed by agreements
with other Authorities so that unmet need from neighbouring areas is
accommodated where practical to do so and is consistent with achieving

sustainable development.

In order to be justified, the Revised Draft Submission Local Plan must have an
appropriate strategy, taking into account reasonable alternatives and be based

on proportionate evidence.

Effective means the document must be deliverable over the plan period and
based on effective joint working on cross-boundary strategic matters that have
been dealt with rather than deferred and evidenced by the statements of

common ground.

The Local Plan should seek to meet the Council’s full housing need. However,
we have concerns regarding the rationale for and robustness of the housing
numbers the Council is seeking to accommodate within the Revised Draft
Submission Local Plan. We also have concerns regarding the appropriateness
certain of the proposed allocations and their ability to contribute towards

meeting the Borough's identified housing need.

For the reasons set out in these representations there are several shortcomings

with the Plan, as currently drafted, that result in the need for amendments.

These amendments relate to the need to increase the level of housing provision
within a more appropriate plan period, thereby ensuring the emerging plan is

consistent with the Government'’s planning advice and policy.
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5.1.

5.2.

5.3.

5.4.

5.5.

5.6.

POLICY H1: HOUSING PROVISION

Representations

The Housing Requirement and Plan Period - Robustness of
Supply

Policy H1 indicates that the Local Plan must accommodate land for at least
9,560 dwellings over the period 2021-2037.

Table 4.1 of the Revised Draft Local Plan details the derivation of this housing
requirement through determining the area’s minimum Local Housing Need
consistent with the NPPF.

Although we acknowledge that the minimum local housing need when
calculated using the approach detailed in the Guidance, we dispute the
reasonableness of the expected Plan period and its consistency with the

obligation to provide strategic policy for at least 15 years post adoption®.

Housing Needs of Neighbouring Authorities

Paragraph 60 is clear that in determining an areas’ housing need, account
should be taken of any requirements which cannot be addressed by

neighbouring authorities.

The Council's Duty to Co-operate (DtC) Statement summarises the discussions
and engagement that the authority has had with other bodies pursuant to the

Duty to Co-operate.

The DtC Statement is clear that the City of Portsmouth has identified clear

challenges for the authority to meet its housing needs.

! NPPF, paragraph 22
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5.7.

5.8.

5.9.

5.10.

5.11.

5.12.

Whilst the Revised Draft Plan includes a contribution of 900 dwellings? towards
unmet needs of neighbouring authorities, the DtC is clear that the City of
Portsmouth seeks a contribution of 1,000 dwellings®. Although Fareham
contends that the request from Portsmouth is “out-of-date™, there is no

evidence to substantiate this position.

In addition, FBC has not indicated which other neighbouring authority to the
City of Portsmouth would also be contributing towards addressing its unmet

needs.

The Inspectors Reports into the Examination of both the Sevenoaks and
Tonbridge & Malling Local Plans (Appendices 1 and 2) are clear that a
document will have failed in the legal test associated with the Duty to Co-
operate where it has failed to make an effective contribution towards unmet

needs of neighbouring authorities.

The letter of 25" February 2020 provided within the Council's DtC Statement
from the City of Portsmouth (Appendix 9) indicates that the Council expects to
have a shortfall of just over 3,000 dwellings. It consequently sought to have a
contribution of 1,000 dwellings within Fareham Borough which would go some

way to resolving the identified shortfall.

As Fareham Borough has been aware of the extent of unmet need within the
City for nearly 18 months, it would have been appropriate to increase the
housing requirement to make an effective contribution. Whilst Fareham
contends that the City’s request is out of date (paragraph 4.6 refers), this is not
evidenced. Therefore, it is appropriate for Fareham to include a larger

contribution (of at least 1,000 dwellings) towards the unmet needs of the City.

Having regard to the clear longstanding indications that Portsmouth City could
not meet its housing needs, the approach of Fareham Borough as indicated in

their DtC Statement (paragraph 4.6), it is not considered reasonable. Instead,

2Table4.1
3 Paragraph 4.5 and Appendix 9
4 Paragraph 4.6 of DtC Statement
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5.13.

5.14.

5.15.

5.16.

5.17.

rather than just an allowance of 900 dwellings, this should be increased to at
least 1,000 dwellings consistent with the request of the City of Portsmouth
(recognising that this is only a third of their expected unmet need). Ideally
Fareham Borough should make a significantly larger contribution towards the

City’s unmet housing needs.

Robustness of Plan Period

Although the Council's latest Local Development Scheme (June 2021)
indicates that consultation on the Revised Draft Submission Plan is to occur in
Spring/Summer 2021 followed by submission in the autumn and adoption in

autumn/winter 2022, this is not considered realistic.

A review of the time taken for the examination of Strategic Local Plans
consulted upon and submitted for examination since the original NPPF was
published in March 2012° indicates that on average the period from submission
though to the document’s adoption was 581 days (i.e. 1 year 7 months) (for the

more than 200 Strategic documents found sound until 1% June 2021).

The average period from consultation on a draft Submission Plan until its

adoption was 764 days (i.e. 2 years 1 month).

Alternatively, when considering the 11 Strategic Local Plans submitted for
examination since the end of the transition period in paragraph 214 of the 2019
NPPF®, these have taken 619 days (1 year 8% months) from consultation
through to adoption or 488 days from submission to adoption (1 year 4 months).
As this is a very small sample size, it is clear that a longer timeframe for the

document’s examination would be more realistic.

As consultation on the Revised Draft Submission Plan commenced in June
2021, allowing at least 2 years until adoption indicates that this would not occur
until June 2023. With submission expected in autumn 2021, the larger sample

size indicates that adoption would not occur until early 2023.

5 Data on progress of Strategic Local Plans until 1% June 2021 from
https.//www.gov.uk/government/publications/l ocal -pl an-monitori ng-progress/pl ans-contai ning-

strategic-policies.
6 Submitted on or before 24" January 2019.
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5.18.

5.19.

5.20.

5.21.

5.22.

5.23.

5.24.

To ensure consistency of the Plan with the requirements of NPPF paragraph
22, the Strategic policies (including H1) should therefore look ahead a minimum
15 years from adoption of the Local Plan, that will be to at least March 2039,

an additional 2 years longer than the currently envisaged timeframe.

If the Borough’'s housing requirement was increased by the Local Housing
Need figure of 541dpa, this would result in the need for a further 1,078 dwellings

in the Plan.

However, as we contend that the allowance for unmet housing needs in the
City of Portsmouth should be at least 1,000 dwellings. Accordingly, the total
minimum housing requirement for the period 2021-2039 would be 10,738
dwellings’. This is an increase of 1,178 compared to the 9,560 dwellings

requirement current specified in draft policy H1.

Whilst the Draft Plan indicates that it can deliver 10,594 dwellings (Table 2),
this is insufficient to address the increased requirement of 10,738 dwellings we
advocate. In addition, the Council's delivery assumption from certain of the

identified components of supply will not be delivered at the point envisaged.

For the reasons detailed above, a March 2039 end date would provide for 15
years after the 2023/24 monitoring period during which adoption could be

realistic anticipated.

Approach to Phasing the Housing Requirement

We do not consider the Council has adequately justified the phased housing

requirement asset out in the Plan.

Whilst the Council indicates that a significant proportion of the Borough's
housing delivery is to arise at Welborne garden village (paragraph 4.16 refers),
the Council’'s expectations for development of this strategic allocation have

consistently been demonstrated to be over optimistic.

7(541 x 18) + 1,000
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5.25. The Council’s continuously revised trajectories for Welborne are summarised

in the following table which emphasises the continual delays in commencement

of development on the site.

Document ) ) ) ) ) ) ) ) ) ) N ) —
o o o o o o o o o o o o o
S| & B| S| 8|88 S| B|EIB 8
G| 6| | &| 6| S| R N| 8| K| &|

CS: Local Plan| 50 00 | 300 | 400 | 550 | 550 | 550 | 550 | 550 | 550 | 550 | 550 | 5,350

Part 1 (Adopted

Aug 2011)

Local Plan Part 3, 120 | 180 | 200 | 320 | 340 | 340 | 340 | 340 | 340 | 340 | 2,860

Table 10.1

(Adopted June

2015)

Nov 2016 AMR 0 0 0| 250 | 350 - - - - 600

with respect of Apr

2016

Welborne 0 0 0 0| 140 | 200 | 250 | 250 | 250 | 250 | 1,340

Background Paper

Oct 2017

Dec 2017 Position 0 0 0 0 | 140 | 200 - - - 340

(completions to

31t Mar 17 and

commitments to

315t Oct 17)

Sep 2018 Position 0 0 0 0| 140 | 200 | 250 - - 590

Apr 2019 position 30 | 180 | 240 | 240 - 690

Apr 2020 position 30 | 180 | 240 450

Jan 2021 position?® 30 | 180 | 240 | 180 630

Apr 2021 position® 30 | 180 | 240 450

5.26. Given the absence of a planning permission for any part of the site, all of the

previous trajectories have failed to materialise and have been shown to

represent over optimistic assumptions.

8 Forecasts relates to calendar not monitoring years (Apr- Mar). Therefore 30 dwellings are envisaged

for completion during 2022 which is 3 months earlier than that detailed in the table associated with

paragraph 8.10.7 of the January 2021 Planning Committee Report.
9 Updated forecasts for monitoring not calendar year from HDT Action Plan (June 2021)
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5.27.

5.28.

5.29.

5.30.

5.31.

5.32.

Whilst the Council has resolved to grant permission, this has yet to be issued
and therefore the expectation that homes can be delivered on the site in

2023/24 still remains unrealistic and overly optimistic.

Consequently, the Council’s justification for a stepped housing requirement on
the expectation that Welborne will deliver in order to demonstrate a five year
supply is not supported by evidence. Instead, the authority should allocate
further sites to boost supply and contribute towards unmet housing needs in
the City of Portsmouth at the earliest opportunity. To achieve this, the housing
requirement should be set at the same consistent rate for the entire plan period
(2021-2039). To achieve the minimum of 10,738 dwellings we advocate, the

minimum annual requirement should be 596dpa (rounded)

Robustness of Housing Land Supply

Although the Council has provided a housing trajectory detailing the expected
delivery each year, it has not provided a breakdown by the various sources

relied upon by the authority as indicated in Table 4.2.

Furthermore, given the importance of Welborne to the Borough’s supply, it is

important that this is identified separately to the other sources.

In the absence of detailed annual breakdown of expected supply by source, it
is not considered that the Council has adequately demonstrated its approach
is robust. This is especially noticeable given the evolving trajectory for
Welborne has resulted in delays to its delivery from that originally envisaged in

the Core Strategy to that now expected.

With the uncertainty over the delivery of the various sources, it is not known
whether the authority can achieve its forecasts and consequently it is essential
that further flexibility is included in the plan to allow delivery of additional

homes.
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5.33.

5.34.

5.35.

5.36.

Conclusions

The approach to the housing requirement and envisaged delivery as set out in
Policy H1 cannot be said to be sound. This is because it fails to provide for at
least 15 years post adoption together with planning for a requirement which
reflects the Government's objectives of significantly boosting the supply of
housing. Additionally, an increased contribution should be required as a
measure of seeking to address the acknowledged deficit within the City of
Portsmouth. Fareham Borough's contribution should be at least 1,000

dwellings.

Changes sought to the Local Plan with respect of the Borough’s
development requirements in policy H1.

The Plan therefore as currently prepared does not comply with the Duty to Co-
operate through a failure to effectively consider how unmet housing needs of
neighbouring authorities, especially the minimum of 1,000 dwellings sought by

the City of Portsmouth is to be addressed.

The Council has not actively engaged with the City and like the approaches of
Sevenoaks and like Tonbridge & Malling (whose plans were found to failed the
Duty) it is clear that the approach of Fareham Borough is insufficient to accord
with their legal obligation. As such, there is a case to be made that the plan
should be withdrawn, and the Council tasked with demonstrating compliance
with the duty.

Irrespective of the failure to comply with the Duty to Co-operate, Policy H1

cannot be said to satisfy the tests of soundness on account of the following:

a) It is not positively prepared as it does not seek to address the borough’s
housing needs for at least 15 years post adoption (on a realistic plan
preparation timeframe), therefore further sites should be allocated,;

b) It is not positively prepared as it fails to boost the supply of housing by
seeking to address the borough’s housing need, alongside those of
neighbouring authorities at the earliest opportunity. This is through the
unjustified inclusion of a stepped requirement;
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c) Itis not justified with regard to the timeframe that the examination of the
Local Plan will take resulting in a delayed adoption of the document;

d) Itisalso inconsistent with national policy in the failure to both boost housing
supply and make an appropriate contribution towards addressing the
housing needs of neighbouring authorities as required by paragraph 60 of
the NPPF.

5.37. To address these matters of soundness, several amendments are proposed.
The proposed changes are.
1. That policy H1 is amended to:
A) ensure that the plan period is 2021 to 2039;

B) That the housing requirement is increased to 10,738 dwellings;

C) That the stepped housing requirement is omitted and replaced with a single
level need;

D) That additional sites are included in the Plan to address this higher need;
and

E) That further detail of the annual delivery by specific site within each source
is included in the plan.

2. That consequential amendments are made to the document to reflect these
revisions.
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6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

POLICY HA1: NORTH AND SOUTH OF GREENAWAY LANE

General

Policy HA1 allocates land north and south of Greenaway Lane, Warsash. Whilst
we support the allocation of the land north and south of Greenaway Lane, we
nevertheless have a number of comments with respect of the specific

requirements of the policy.

Whilst the policy indicates that the site could yield approximately 824 dwellings
due to the increased housing requirement we identified in the representations
to Policy H1, we consider that there is scope to increase this to around 850

dwellings.

Additionally, whilst the policy indicates that the character of Greenaway Lane
should be retained, the Framework Plan for the site indicates that this will be a
significant movement corridor linking and integrating the various sites within the
wider allocation. It is therefore essential that this dual role is reflected in the

approach of the policy.

Land controlled by our clients is currently subject to an appeal made against
the decision of Fareham Borough Council to refuse an outline planning
application for residential development of up to 28 dwellings, including the
provision of 11 affordable homes, along with landscaping, amenity space,

parking and means of access from Greenaway Lane (LPA Ref: P/18/0756/0A).

The decision to refuse planning permission was taken contrary to the officer
advice/recommendation, including in relation to the consultation response
received from County Highways which confirmed no objection to the scheme
on highway safety and/or location grounds. However, and notwithstanding, the
application was refused on highway grounds, which position is not supported

by the evidence. Appendices 10, 11 and 12 refer.

The highway issues raised in the decision notice are addressed in the Transport

Statement submitted with the Appeal. Appendix 13 refers.
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6.7.

6.8.

Suggested Changes to Policy HAl

The Plan therefore as currently prepared in not sound with respect of:

a) lItis not positively prepared as the policy approach will hinder deliver of the
homes on the site that are desperately needed in the Borough.

To address this matter of soundness, a range of amendments are proposed.

The proposed changes are.

1. That clause b is revised to read: “Primary highway access should be
focused on Brook Lane and Lockswood Road with limited access via
Greenaway Lane where necessary; and”

2. The clause f is omitted.
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7. POLICY HP4: FIVE-YEAR HOUSING LAND SUPPLY
General
7.1. Policy HP4 explains how the Council will continue to the approach of Policy
DSP40 of the existing Local Plan. This is through consideration of additional
housing schemes to boost the supply of housing.
7.2. Asindicated in our separate response to Policy H1, the Council has consistently
been overly optimistic in the expectations of delivery from Welborne. It is
therefore essential that a policy which can contribute towards boosting the
supply of housing is included in the Plan. However, the Council has a poor rack
record of maintaining five year supply (as confirmed in appeal decisions
including):
¢ Land adjacent to ‘The Navigator’, off Swanwick Lane, Lower Swanwick —
allowed on 20" January 2015 (Ref APP/A1720/A/14/2220031) (Appendix
4) 10

e Land north of Cranleigh Road and west of Wicor Primary School,
Portchester - allowed on 14t August 2017 (Ref
APP/A1720/W/16/3156344) (Appendix 5)%;

e Sawmills Industrial Park, Wickham Road, Fareham — dismissed on 10%
September 2018 (Ref APP/A1720/W/17/3192431) (Appendix 6)2

e Land east of Posbrook Lane, Titchfield — dismissed on 12" April 2019 (Ref
APP/A1720/W/18/3199119) (Appendix 7)%

e Land east of Dowend Road, Portchester - dismissed on 5" November 2019
(Ref APP/A1720/W/3230015) (Appendix 8)1

e Land at Newgate Lane (North & South), Fareham — dismissed on 8" June
2021 (APP/A1720/W/20/3252180 & 3252185) (Appendix 9)%°

7.3. Having regard to the Councils track record of not being able to demonstrate a
five year supply, especially having regard to overly optimistic expectations of

10 Paragraph 62

11 Paragraph 27

12 Paragraph 55

13 Paragraphs 17, 51 & 52

14 Paragraph 90

15 Paragraph 91
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7.4.

7.5.

7.6.

7.7.

7.8.

delivery from various sources (especially Welborne) it is essential that the

policy does not arbitrarily restrict growth.

In this context, it is not considered that meeting the Government'’s objectives of
boosting the supply of housing should be constrained by the need to consider
landscape character and the intrinsic beauty of the countryside when the NPPF
is clear that all the factors need to be considered collectively. Therefore, clause

(c) of the policy should be omitted.

Current Five Year Housing Land Supply Position

As set out above, previous appeal decisions have consistently found the
Council's published five year housing land supply position to be overly
optimistic. That remains the case for the figures currently relied upon by the

Council.

A recent assessment of the Council’s five year housing land supply position is
contained in an appeal decision relating to land east of Downend Road,
Porchester (PINS Ref: APP/A1720/W/19/3230015) (5 Nov 2019), with

paragraph 90 of that decision stating as follows:

“The 5yrHLS evidence put before me shows that there are a
significant number of dwellings subject to applications with
resolutions to grant planning permission that are subject to
unresolved matters, including the execution of agreements
or unilateral undertakings under Section 106 of the Act. In
many instances those resolutions to grant planning
permission are 18 or more months old and | consider they
cannot be considered as coming within the scope of the
Framework’s deliverability definition. | therefore consider
that the Council’s claimed 4.66 years HLS position is too
optimistic and that the appellant’s figure of 2.4 years better
represents the current situation.”

The deficit in the Council’s five year housing land supply position has continued

to persist.

The Council's housing land supply position was set out in their Report to
Planning Committee dated 17 February 2021 which purports to be able to show
a 4.18 year supply of deliverable housing land for the period 1% January 2021
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7.9.

7.10.

to 315 December 2025. This results in a shortfall of 498 dwellings, on which

basis the Council is not able to demonstrate a five year supply of deliverable

housing land, thus engaging the presumption in favour of sustainable

development at paragraph 11 of the NPPF.

These figures were considered at the recent Newgate Lane (North and South

Appeal), which findings are summarised below:

a)

b)

d)

f)

The Council and the appellants agree that the Council is currently unable
to demonstrate a five-year supply of deliverable housing sites (para 15
refers)

The Council and the appellants agree that the housing requirement set out
in the Development Plan has not been reviewed within the last 5 years and
found not to need updating, and so the five-year supply position should be
calculated against the minimum local housing need identified by the
Standard Method. This produces a local housing need figure of some 514
homes per annum (para 87 refers)

Having regard to the Housing Delivery Test results published in January
2021, it is now necessary to apply a 20% buffer. This leads to an annual
requirement of around 617 units per annum and 3,084 dwellings over the
five-year period (para 87 refers)

The Council and the appellants differ regarding the precise extent of the
shortfall; the Council suggesting a 3.4-year land supply and the appellants
a 0.97-year land supply (para 87 refers)

Based on the evidence before me, | consider that the Council’s expectations
of delivery are likely to be unrealistic and the actual housing land supply
position is likely to be closer to the appellants’ estimate than the Council’s.
The Council acknowledges that other recent appeal decisions have found
the deliverable supply it has identified to be too optimistic (para 91 refers)

The Council considers that the shortfall in supply would be short lived upon
the adoption of the LPe. However, it appears that the LPe is at a relatively
early stage towards adoption. Furthermore, at the Inquiry, the Council
confirmed that no firm date has been set for adoption and it estimated that
it would be unlikely to be before the autumn of 2022. Therefore, | consider
it likely that a shortfall in housing land supply will persist for some significant
time to come (para 92 refers)

The Inspector’s conclusions are nothing new and reflect the position that has

endured in Fareham Borough for a considerable period of time.
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7.11. The Council has already reflected upon the findings of the Newgate Lane
Inspector, with the Council now advocating a deliverable housing supply of 3.57
years, which represents a shortfall of 924 dwellings. This represents a
substantial shortfall, and which position is reflected in the Housing Land Supply
SoCG for an appeal at Romsey Avenue, Fareham (8 July 2021) (Appendix
14).

7.12. However, and on our analysis, the actual shortfall is much greater. We are of
the view that there is less than a 1 year supply of deliverable housing land
as at the current base-date (1% Jan 2021 to 31%' Dec 2025).

7.13. We have undertaken a review of the five year housing land supply position, and
our conclusion as set out in Appendix 14 is that the shortfall is much greater

than purported to be the case by the Council.

7.14. The below Table provides a comparison between the housing land supply
position set out in the Council's Published Report to Committee in February
2021, the Council's updated position (same base-date) as set out in the
Housing Land Supply SoCG (Appendix 14) and that which we have derived
for the five year period 1% January 2021 to 315 December 2025.

The Respective Five Year Housing Land Supply Positions

Requirement 2021 to 2025 3,048 3,234 3,234
Assessed deliverable supply 2,550 2,310 600
Extent of shortfall/surplus -498 -924 -2,634
No. of years supply 4.18yrs 3.57yrs 0.93yrs

7.15. We identify a total deficit of 2,634 dwellings which represents a supply of only
0.93 years.

7.16. The shortfall we have identified is much greater than the 3.57 years supply

figure relied upon by the Council.
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Suggested Changes to Policy HP4

7.17. Policy HP4 cannot be said to be sound in respect of the following:

a) Not positively prepared as the policy (alongside others in the document)
will fails to provide an effective solution towards maintaining a five years
supply of housing,

b) The policy is not consistent with national policy as it fails to provide an
effective solution which will ensure the maintenance of a five year supply
of housing.

7.18. To address these matters of soundness, the following amendments is

proposed.

1. That clause c is omitted from policy HP4.
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8.1.

8.2.

8.3.

OVERALL CONCLUSIONS

Our representations have identified a number of concerns with the Regulation
19 Local Plan having regard to the tests of soundness at paragraph 35 of the
NPPF.

As indicated in our representations, changes to policies of the Plan are

advocated, including the Borough'’s housing requirement in Policy H1.

These matters can be addressed through Main Modifications.
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9.1.

9.2.

9.3.

FINAL REMARKS

We trust the above comments are of assistance in preparing the necessary

main modifications to provide for a sound Local Plan.

We welcome the opportunity to engage in constructive dialogue with the
Council in relation to our observations, including the refined allocation of our

clients’ site off Greenaway Lane, Warsash.

Additionally, we confirm that we wish to be notified of each further step in the
preparation of the Local Plan, including its submission to the Inspectorate for

examination.
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FAREHAM Local Plan 2037

Introduction

If you have already taken part in a consultation about the Local Plan you may be wondering
why we are seeking your views again.

As a result of changes to housing and employment requirements set by the Government for
the Borough, the Council is now consulting on a Revised Publication Local Plan.

The special edition of Fareham Today explains in greater detail how housing need is
calculated and why it has changed.

The Statement of Representations Procedure and Statement of Fact sets out how and when
you can view the Revised Publication Local Plan and respond to the consultation.

You can make comments on the Plan, known as representations, up to 30 July 2021.

What can | make a representation on?

While the Plan has been revised it remains in the final stages of consultation. This means that
the consultation is very specific and does not seek views on alternative options. It invites
comment on three specific questions; you will be asked whether you think the Plan is:

 Legally Compliant: Does the Plan meet the legal requirements for plan making as
set out by planning laws?

e Sound: Has the Plan been positively prepared? Is it justified, effective, and
consistent with national policy?

e Complies with the Duty to Co-operate: Has the Council engaged and worked
effectively with neighbouring authorities and statutory bodies?

You can find out more about each of the questions by reading Fareham Today and the
Frequently Asked Questons.

This consultation focuses on the changes to the Publication Local Plan that have made since
the last round of consultation.

The changes have been highlighted on the Revised Publication Local Plan documents and
you will be asked to state which revision or addition to the Plan you wish to make a
representation about on the representation form. You can comment on as many changes as
you would like however you will have to submit a separate form for each change.

What happens next?

A Planning Inspector will be appointed to consider the Plan and comments from the
consultation on behalf of the Secretary of State. All representations will be forwarded,
together with the Revised Publication Plan, to the Planning Inspector for consideration.



PERSONAL DETAILS

Data Protection Privacy Statement — Consultation on the Local Plan in accordance with
reqgulation 19 of the Town and Country Planning (Local Planning) (England)
Requlations 2012

In order to deliver services to the citizens and communities in Fareham Borough, it is
necessary for the Council to collect, gather and process personal data.

In relation to the consultation on the Revised Publication Local Plan in accordance regulation
19 of the Town and Country Planning (Local Planning) (England) Regulations 2012, Fareham
Borough Council will collect and process personal data for the following processing purposes:

e Receiving representations to the consultation and submitting the Local Plan for
examination in public.

The Council is processing this personal data by virtue of the following Lawful Basis:
 Compliance with a legal obligation
e Performance of a task carried out in the public interest.

Consultation responses will be entered onto the online consultation form. The company that
host the online consultation form, Snap Surveys are 1SO 27001 certified and will store the
data on a secure UK server.

The Town and Country Planning (Local Planning) (England) Regulations 2012 requires that,
when the Council submits the Local Plan and associated documents to the Secretary of State,
for examination in public, the responses made to the consultation on the Local Plan must also
be submitted. This includes the personal data collected, such as name, address and contact
details.

In addition, any representations submitted will be made available on the Fareham Borough
Council website. Addresses, email addresses and phone numbers will not be published.

Representations linked to plan making will be retained for no more than 5 years following
adoption of the Local Plan. We will not keep this information for longer than is necessary.

You have certain rights under the General Data Protection Regulations (GDPR) in respect of
your personal information. More information about your rights can be found on the Council’s
website or on request.
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Al

A2

A3

Is an Agent Appointed?

Y | Yes
No

Please provide your details below:

Title:
First Name:

Last Name:

Job Title: (where
relevant)

Organisation: (where
relevant)

Address:

Postcode:
Telephone Number:

Email Address:

GR, CD & AW

Dimmick, Dimmick & Williams

c/o Agent

Please provide the Agent's details:

Title:
First Name:

Last Name:

Job Title: (where
relevant)

Organisation: (where
relevant)

Address:

Postcode:
Telephone Number:

Email Address:

Mr

Steven

Brown

Woolf Bond Planning
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Bl
Which part of the Revised Publication Local Plan is this representation about?

A paragraph Goto Bla
Y | Apolicy Goto Blb
The policies map Goto Blc

A new housing allocation site  Go to B1d

v | The evidence base Goto Ble

Bla Which Paragraph? Please enter the correct paragraph found in the Revised Publication
Local Plan, e.g. 1.5 would be the fifth paragraph in chapter 1

B1b Which Policy? Please enter the correct policy codes from the Revised Publication
Local Plan, e.g. HA1 is Housing Allocation Policy 1- North and South of Greenaway
Lane

H1, HAl1 and HP4

Blc Which part of the Policies Map ?

B1d Which new housing allocation site? E.g. HA55- Land south of Longfield Avenue

Ble Which new or revised evidence base document ? E.g. Viability Assessment

B2 Do you think the Revised Publication Local Plan is:

Yes No
Legally compliant Y
Sound %
Complies with the duty to co-operate \4

B3  Please provide details you have to support your answers above

See enclosed statement
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Please remember this may be your only chance to make a representation, so try to make sure
you put in all the evidence and information needed to support your representation.

B4a What modification(s) is necessary to make the Revised Publication Local Plan legally
compliant or sound?

See enclosed statement

B4b How would the modification(s) you propose make the Revised Publication Local Plan
legally compliant or sound?

See enclosed statement

B4c Your suggested revised wording of any policy or text:

See enclosed statement

Please remember this may be your only chance to make a representation, so try to make sure
you put in all the evidence and information needed to support your representation. You do not
need to resubmit any comments you made during a previous Publication Local Plan
Consultation.
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B5a If your representation is seeking a modification to the plan, do you consider it
necessary to participate in the examination hearing session(s)?

Y | Yes, | want to take part in a hearing session

No, I don't want to take part in a hearing session

B5b Please outline in the box below why you consider it necessary to take part in the
hearing session(s):

See enclosed statement.

The Inspector will decide on who will appear at the hearing(s). You may be asked to take part
when the Inspector has identified the matters and issues for examination.

Thank you for taking part and having your say.
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Abbreviations used in this report

DtC Duty to Co-operate

HMA Housing Market Area

LPA Local Planning Authority

MoUs Memorandums of Understanding

NPPF National Planning Policy Framework

PPG Planning Practice Guidance

SDC Sevenoaks District Council

the Act Planning and Compulsory Purchase Act 2004 (as amended)
the Plan Tonbridge and Malling Borough Local Plan

Non-Technical Summary

This report concludes that the Tonbridge and Malling Borough Local Plan (the Plan)
is not legally compliant in respect of the Duty to Cooperate (DtC) and, as such, we
recommend that the Plan is not adopted.
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Introduction

1.

This report contains our assessment of the Tonbridge and Malling Borough
Local Plan in terms of Section 20(5) of the Planning and Compulsory Purchase
Act 2004 (as amended) (the Act). It considers whether the Plan’s preparation
has complied with the duty to co-operate (DtC).

The revised National Planning Policy Framework (NPPF) was published in July
2018 and further revised in February 2019. It includes a transitional
arrangement in paragraph 214 which indicates that, for the purpose of
examining this Plan, the policies in the 2012 NPPF will apply. Similarly, where
the Planning Practice Guidance (PPG) has been updated to reflect the revised
NPPF, the previous versions of the PPG apply for the purposes of this
examination under the transitional arrangement. Therefore, unless stated
otherwise, references in this report are to the 2012 NPPF and the versions of
the PPG which were extant prior to the publication of the 2018 NPPF.

The starting point for the examination is the assumption that the local
planning authority has submitted what it considers to be a sound Plan. The
Tonbridge and Malling Borough Local Plan, submitted on 23 January 2019, is
the basis for our examination. It is the same document as was published for
consultation between 1 October 2018 and 19 November 2018.

This report considers whether the Plan’s preparation has complied with the
DtC. Given our conclusion in relation to the DtC, we do not go on to consider
whether the Plan is sound and whether it is compliant with other legal
requirements. If a local planning authority cannot demonstrate that it has
complied with the DtC at the independent examination of their local plan, then
Section 20(7A) of the Act requires that the examiner must recommend non-
adoption of the Plan. This is the situation in this case, and it is not, therefore,
relevant for us to consider the other matters in this Report. Accordingly, we
have not recommended any main modifications.

Hearing sessions were held between 6 and 8 October 2020 and they focussed
on legal compliance matters including the DtC and Sustainability Appraisal.

Further hearing sessions were planned as part of the examination from 3-5
November and on 10 November 2020 to consider other soundness issues.
However, following our consideration of the evidence presented by Tonbridge
and Malling Borough Council (the Council) and other participants in response
to our Matters, Issues and Questions! at the hearing session in relation to DtC,
and taking into account written representations and discussion at that hearing
session we notified the Council in a letter? dated 22 October 2020, that we had

1 ED56
2 ED67
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significant concerns in respect of legal compliance. The letter also explained
that we had asked the Programme Officer to cancel the hearings planned for
November 2020 and that we would be writing to the Council as soon as
possible setting out our specific thoughts in more detail. The letter also
advised that we would not reach a final conclusion on the way forward for the
examination until we had had a chance to consider the Council’s response to
that letter.

Our letter3 to the Council, dated 15 December 2020, set out our concerns with
regards to the DtC in some detail. The Council submitted a response dated 29
January 20214, along with a number of appendices. Having fully considered
the Council’s response and appendices, our final letter®, to the Council, dated
2 March 2021, set out our conclusions on this matter and stated that, there
were two options before the Council; either to withdraw the Plan from
examination or we would write a final report recommending its non-adoption
because of a failure to meet the DtC. We gave the Council 21 days to consider
which option they wished to pursue. On 11 March 2021 the Council confirmed
that it would not be withdrawing the Plan and invited us to prepare a final
report at our earliest convenience®.

Assessment of Duty to Co-operate

Background

8.

Section 20(5)(c) of the Act requires that we determine whether the Council
complied with any duty imposed on it by section 33A in respect of the Plan’s
preparation.

Section 33A of the Act imposes a duty on a local planning authority to co-
operate with other local planning authorities, the County Council and
prescribed bodies or other persons by engaging constructively, actively and on
an ongoing basis in relation to the preparation of a development plan
document so far as relating to a strategic matter to maximise the effectiveness
of the activity of plan preparation. It makes clear that sustainable
development or use of land that would have a significant impact on at least
two planning areas is such a strategic matter. Account can only be taken of
the engagement undertaken by authorities up to the point of submission of the
Plan, as the assessment of compliance with the DtC only relates to the
preparation of the Plan.

10. Government policy in the 2012 NPPF paragraphs 178 to 181 sets out the

importance placed on planning strategically across boundaries. Paragraph 181

3 ED68
4 ED69
> ED81
® ED82
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12.
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states that “local planning authorities will be expected to demonstrate
evidence of having effectively cooperated to plan for issues with cross-
boundary impacts when their Local Plans are submitted for examination” and
that “cooperation should be a continuous process of engagement from initial
thinking through to implementation, resulting in a final position where plans
are in place to provide the land and infrastructure necessary to support
current and projected future levels of development”.

It is not disputed by the Council that housing is a strategic matter for the
purposes of S33A of the Act, which required cooperation as set out above.
Whether the DtC has been complied with is a matter of judgement for the
examining Inspectors following consideration of the evidence presented by the
Council and other participants, both in writing and at the hearing sessions.

Sevenoaks District Council (SDC) considers that it is unable to meet all of its
own housing needs. It is a neighbouring local authority and forms a large part
of the West Kent Housing Market Area (HMA) which also includes a significant
part of Tonbridge and Malling Borough, as well as parts of Tunbridge Wells
Borough. Our report will focus on the engagement of the Council with SDC, in
relation to housing across the HMA. The NPPF (para 47) states that local
planning authorities (LPAs) should use their evidence base to ensure that their
Local Plan meets the full objectively assessed needs for housing in the HMA, as
far as is consistent with the policies set out in this Framework.

Did the Council know that Sevenoaks District Council considered that it
would be unable to meet its own housing needs in full, prior to the
submission of their plan for examination in January 2019?

13.

14.

The Council explained at the hearings that it was not clear until SDC’s
Regulation 19 (of the Town and Country Planning (Local Plan) (England)
Regulations 2012 (the Regulations)) Plan was published in December 2018
what the scale of unmet need was and even then it was not certain as the Plan
had not been examined by an Inspector and the housing need and
requirement found sound. As set out above, the Tonbridge and Malling
Regulation 19 Plan was submitted for examination on 23 January 2019 which
was before the transitional deadline of 24 January 2019, set out in paragraph
214 of Annex 1 to the July 2018 and February 2019 versions of the NPPF.

At the hearings the Council’s view was that until SDC’s Plan had been
consulted on there was uncertainty about whether there was any unmet need
and the basis for that. Furthermore, there had not been a process of
examination to demonstrate that there were unmet needs and even if there
were unmet needs there was a chance that they could be quite small.
However, SDC’s Regulation 18 Plan which it consulted on, between July and
September 2018, identified a need for 13,960 dwellings and identified sites to

6
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meet between 6,582 and 13,382 dwellings’. So, at this stage it was clear
there was a likely shortfall of at least around 600 dwellings, and this was the
best case scenario. At worst it was closer to approximately 7000. While the
level of unmet need and the justification for it could be a matter for debate,
there is enough here to demonstrate that this was a strategic matter on which
cooperation was required. In the submitted SDC Regulation 19 Plan the
unmet need was in the order of 3,392 dwellings®. The calculation of housing
need is not an academic exercise, it is a question of identifying an actual local
need.

15. However, much earlier than this, in October 2017 when SDC were at their
‘issues and options’ stage of plan preparation, the Council wrote to SDC
(ED78B), saying, “At this stage and based on the evidence available it is highly
unlikely that there would be supportable reasons or indeed the capacity for
meeting any unmet need from Sevenoaks in Tonbridge and Malling”.

16. This was at a stage in the process when officers in a report to Tonbridge and
Malling Council’s Planning and Transportation Advisory Board (ED78A), in
December 2017, advised that SDC, unlike Tonbridge and Malling Council, was
not planning to release Green Belt land to meet its housing need. It also says
that, even with some Green Belt releases, “the conclusion is that Sevenoaks
will be a significant way adrift from meeting its identified housing needs”. So,
in our view, it is clear that the Council knew in 2017 that SDC would be likely
to reach the judgement that it would be unable to meet its own housing needs
in full, even with Green Belt release.

17. The Council’s views on market capacity are informed by a Housing Delivery
Study (CD HO3) which was published in September 2017. The purpose of the
Study was to consider the market capacity and potential pace of housing
delivery within the Borough to inform the development of the emerging Local
Plan. However, paragraph 1.7 says that “emerging evidence suggests that a
number of neighbouring authorities may not be able to meet in full their
objectively assessed housing need. Some authorities may therefore ask TMBC
whether it is able to help to address an unmet housing need arising”.
Paragraph 4.8 advises that “...in addition to Tonbridge and Malling’s own
housing needs, the Council has a Duty to Cooperate with neighbouring
authorities and is likely to need through the plan-making process to consider
the potential to contributing to meeting unmet housing needs from beyond the
borough boundary. A core role of this study is to consider what additional
housing delivery the market could potentially accommodate”.

7 Page 2 of letter dated 28 October 2019, from the Inspector examining the SDC Plan
8 Paragraph 14 of the Report on the Examination of SDC Plan, dated 2 March 2020
7
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It is clear then that one of the motivations for the September 2017 Study was
to consider the issue of unmet needs arising in a number of neighbouring
authorities. Irrespective of a number of technical concerns raised by
representors with regard to whether this evidence demonstrates market
capacity issues or not, in our view the Housing Delivery Study is further
evidence that shows that the Council knew in 2017 that SDC had or was likely
to have unmet need and that they may be asked for help with meeting the
need.

Also, it is well documented that the Council, along with SDC and Tunbridge
Wells were involved in a pilot scheme (West Kent Statement of Common
Ground Pilot Project), which appears to have started in 2017. This pilot
scheme with the Planning Advisory Service (PAS) was set up to look at the use
of Statements of Common Ground in plan making. Paragraph 6.6 of the PAS
facilitator’s notes, dated April 2018, says “Each of the Council’s has a clear
figure for its housing need, but whilst Tonbridge and Malling BC is confident
that it can meet its need, Sevenoaks DC and Tunbridge Wells BC have not yet
completed the work needed to determine whether or not they can meet their
housing need. Thus the Councils are not yet in a position to reach agreement
on the matter of housing supply”. However, paragraph 6.3 of the same notes
says, "This may increase the housing land supply but it remains unlikely that
Sevenoaks DC will be able to meet its housing need in full”. This shows that it
was known then that there was likely to be some unmet need in SDC, albeit
there was no firm figure.

In summary, it appears from the evidence before us that the Council knew for
a number of years, prior to the submission of their Plan for examination, that
it was highly likely that SDC would reach the judgement that it would be
unable to meet its housing need in full. While the scale of the unmet need
was uncertain, the overall position was clear well in advance of the submission
of the Plan for examination in January 2019. It should, therefore, have been
obvious to the Council that this was a strategic matter to which the DtC
applied.

This should have led to the Council engaging constructively, actively and on an
ongoing basis with SDC on unmet housing needs, regardless of whether this
was a precise figure or a range, or indeed whether the Council felt it may not
be able to accommodate the unmet need in full or in part. The requirement of
the Act is for authorities to actively engage to maximise the effectiveness of
plan preparation.
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Did the Council engage constructively, actively and on an ongoing basis
with SDC on unmet housing needs?

22.

23.

24,

In the Council’s Duty to Cooperate Statement (CD SC1), section 8 deals with
Cross-Boundary Issues. The table in paragraph 8.1 of this document sets out
the strategic cross boundary issues, the key neighbouring
authorities/organisations in relation to each issue and the summary of
cooperation. Under the housing section of this table the key neighbouring
authorities/organisations are listed as Maidstone Borough Council, Ashford
Borough Council, Kent County Council and Highways England. It seems that
the limited extent of this table is because it only covers authorities where
cross boundary issues are specifically covered in the Plan. Nowhere in this
document, which is dated January 2019, and therefore postdates the
publication of the SDC Regulation 19 Plan on 18 December 2018, is there any
mention of unmet housing need in SDC. If there had been any constructive,
active and ongoing engagement with SDC ahead of submission on what was
clearly a strategic matter, it would be reasonable to expect that this would at
least be mentioned in the Council’s DtC statement.

As set out above, it was apparent from as early as October 2017 there were
clear signs that SDC was likely to conclude that it would not be able to meet
its housing needs in full. It seems that regular meetings were held between
the Council and SDC during the preparation of the Council’s Plan, but there is
no evidence that unmet housing need in SDC was discussed at these meetings
and no meeting minutes have been provided to evidence that housing needs
were discussed. The Council say that the discussion was predominantly about
‘constraints’ to meeting housing needs but no minutes of any of these
meetings have been produced as evidence of what was actually discussed.
Consequently, there is no evidence before us, that these meetings were used
for constructive and active engagement in an attempt to resolve the strategic
matter of unmet housing need and maximise the effectiveness of plan
preparation.

The Council argue that SDC did not formally ask them for help and it was not
up to the Council to "make the running”, but this is a circular argument with a
risk that both parties defer the issue to the other without any meaningful
attempt to resolve it. We are obliged to consider whether the Council
cooperated and the question of whether or not SDC made any running does
not remove the obligation on the Council, particularly as the issue of unmet
housing need in Sevenoaks appeared to be well known to both. Moreover, it is
clear from the Council’s letter sent to SDC in October 2017, where they say
“At this stage and based on the evidence available it is highly unlikely that
there would be supportable reasons or indeed the capacity for meeting any
unmet need from Sevenoaks in Tonbridge and Malling”, that such a request
would have been likely to be pointless. The letter was therefore a

9
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discouragement to constructive, active and ongoing engagement, because it
can reasonably be read as closing the door to cooperation. Indeed, there does
not appear to have been much engagement for the next 15 months or so, up
to the submission of the Plan for examination. In fact, very little evidence of
any meaningful engagement in relation to this particular strategic matter has
been submitted for us to take into account.

25. The Council explained at the hearings that, if they had delayed the submission
of the Plan to try to accommodate some of the unmet need from SDC, once
the SDC Regulation 19 Plan was published in December 2018, they would have
had to effectively start plan preparation again. This is because they would
have missed the transitional deadline in NPPF paragraph 214 and their housing
need would have increased by around 3000 dwellings, due to the introduction
of the standard method in the 2018 and 2019 versions of the NPPF° and
related PPG. Whilst this may have been so, it is not an adequate or legally
compliant reason to not engage. Early engagement in 2017, when there was
first evidence that SDC were unlikely to be able to meet their housing need,
would not necessarily have caused delays to the overall process and to the
Council meeting the transitional deadline!®. Furthermore, the decision to push
ahead to submit on or before the 24 January 2019 was entirely a choice made
by the Council. Importantly, even if no agreement had been reached on the
matter, if constructive, active and ongoing engagement had taken place from
the earliest stages of preparation of the Plan, the Plan would have been found
legally compliant in relation to the DtC.

26. The conclusion of the SDC Regulation 18 consultation, in September 2018,
was some four months prior to the submission of the Plan for examination. At
this point the unmet need was still a range and would only be confirmed on
conclusion of the Sevenoaks examination. This is something the Council argue
is necessary before active and constructive engagement can commence, but
we strongly disagree. It should have been clear at this time (i.e. four months
prior to submission of the Plan), if not earlier, that there was a strategic
matter relating to unmet housing need which required addressing through
constructive engagement, regardless of the lack of clarity at the time over the
precise volume of unmet need.

27. Whilst it was not clear in 2017, or even later in the process, at the Regulation
18 consultation stage, what the exact level of unmet need was or would be,
the fact that SDC considered there was likely to be some unmet need should
have led to constructive, active and ongoing engagement between the Council
and SDC at that point and subsequently.

9 NPPF 2019 Paragraph 60
10 NPPF 2019 Annex 1, paragraph 214
10
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The Council advise that, like SDC, they have large amounts of Green Belt land,
which is a constraint to meeting housing needs other than their own. Both
authorities have significant areas of Green Belt as well as land in Areas of
Outstanding Natural Beauty (AONB). The Council carried out a Green Belt
review of land in their own administrative boundary, leading to the release of
some Green Belt land in the Plan as well as a proposal to put some land into
the Green Belt.

However, there is no evidence that at any time the Council cooperated or even
considered cooperating with SDC on a joint review of the Green Belt across
both of their boundaries to understand the comparative quality across the two
authority areas and any potential to amend Green Belt boundaries to fully or
more fully meet needs. Nor was there any joint work to assess and reach an
agreement on the housing capacity on non Green Belt areas across both
authorities or on how that capacity might reasonably be maximised. The
Council say the reason for this is that the two LPAs were at different stages of
plan making, however the plans were submitted for examination within
months of each other. In addition, the fact that the Council disagreed with
SDC on the approach they were taking to Green Belt release did not mean the
DtC did not apply and could be ignored.

In terms of the Council’s position about relative timescales, the Council’s
Regulation 19 Plan was published for consultation on 1 October 2018, around
3 weeks after the conclusion of the SDC Regulation 18 consultation. SDC
published their Regulation 19 Plan for consultation on 18 December 2018 and
so the fact is the plan-making timescales and processes in Tonbridge and
Malling and SDC were actually closely aligned. We can find no credible reason
why the Councils could not have engaged constructively and actively during
the plan making process in accordance with the duty on them to engage
constructively with each other in a meaningful attempt to resolve issues
relating to unmet needs.

Whilst resolution to the problem of unmet housing needs is not a prerequisite
to the Council being able to demonstrate compliance with the DtC, earlier,
constructive, active and ongoing engagement, in line with the Act and national
policy as articulated in the Framework and PPG, would have been much more
likely to result in an effective strategy for meeting SDC’s need, whether within
the SDC area or elsewhere. Even if in this case the Council considered it
unrealistic to contemplate a joint local plan at this point, it might have
considered other less formal mechanisms of compliance with the duty, such as
aligning plan time-tables and policies and/or joint approaches to plan-making.
Any steps of that kind would have demonstrated positive proactive attempts at
cooperation.

11
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The Council’s hearing statement!!, submitted to SDC’s examination, explains
the Council’s view that it would be unreasonable to expect it to accommodate
any unmet housing need for SDC because it faces similar constraints and
challenges, is planning to meet its own need in full, and market and
infrastructure capacity mean any such external need could not be
accommodated. In the circumstances, these could have all been valid issues
for discussion and engagement between both authorities, but there is no
evidence to indicate that they were actually the subject of any constructive
engagement between the authorities.

The Council advise that once the actual SDC unmet need is examined and
established, they would potentially seek to deal with it through a future review
of the Plan. However, such an approach is not in the spirit of the Act or of
national policy. The identified need for housing exists now, and the likely
existence of unmet need has been known about for some time and is therefore
a strategic matter that should have been considered through the DtC in the
current round of local plans, not delayed to some future date. Deferring the
issue to subsequent plans does not amount to constructive, active
engagement, especially when the plan making processes were, in reality,
closely aligned.

Memorandums of Understanding (MoU) were signed after the submission of
both plans and provide no evidence of constructive and active engagement
prior to the submission of the Plan and are therefore of no help in
demonstrating the DtC has been met. Indeed, the short final MoU simply
states, 'TMBC'’s evidence of meeting the Duty is set out in the Duty to
Cooperate Statement (January 2019). The strategic cross-boundary matters
and how the Duty was addressed are summarised in section 8 of the DtC
Statement. The details are set out in sections 9 to 16. The record of
engagement is documented in Appendix A’. As set out above, the Statement
provides no reference to the unmet housing need in SDC. Appendix A is a list
of meetings that took place between April 2012 and January 2019 with various
organisations, but no minutes have been provided from any of these meetings
to show that unmet housing need in SDC was discussed, and moreover from
careful consideration of the verbal evidence given by the Council at the
hearing sessions, it would seem that it was not discussed at any of the
meetings. The only discussion was about the constraints all of the Council’s in
the HMA were facing in meeting their housing need. Simply discussing
constraints does not in itself amount to cooperation.

This shortcoming is surprising given that the Council were involved in the pilot
scheme (West Kent Statement of Common Ground Pilot Project) with PAS
looking at the use of Statements of Common Ground in plan making. Indeed,

11 paragraph 13.19 of Tonbridge & Malling Borough Council Position Statement (ED58)
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as part of this project, the Council, SDC, and Tunbridge Wells Borough Council
all agreed in April 2018 that the need to address the matter of unmet housing
need was the most significant issue to be addressed in any Statement of
Common Ground!?. This also shows that by April 2018 the Council and SDC
had acknowledged that it remained unlikely SDC would be able to meet its
housing need in full'* and despite this, there is no evidence of cross boundary
working with SDC and others as a way of seeking to ensure that housing
needs were met in full across the HMA. Moreover, the NPPF at paragraph 181
provides advice to LPAs on how to demonstrate evidence of effective
cooperation in relation to cross-boundary impacts. This suggests the use of,
among other things, memorandums of understanding. It adds that
‘cooperation should be a continuous process of engagement from initial
thinking through to implementation.... There is no evidence that this
approach was followed.

Despite knowing that, as early as 2017, SDC was indicating it would be likely
to have unmet housing need, it is reasonable for us to conclude on the basis of
everything that we have considered that the Council failed to engage
constructively, actively and on an ongoing basis with SDC on that strategic
matter. An active process of ongoing, active and constructive engagement
might or might not have led to a more positive outcome despite the
constraints of market capacity, infrastructure capacity, Green Belt and AONB
designations. However, what is certain is that, if parties choose not to engage
with each other, there will be little prospect of difficult but important cross-
border issues being resolved in relevant strategic matters. If there is no
cooperation on such matters, then the effectiveness of plan preparation is
unlikely to be maximised.

If a plan is found to have failed the DtC, is it possible to proceed with the
Examination?

37.

38.

In a letter to the Planning Inspectorate, dated 18 June 2019, the Secretary of
State stressed to Inspectors the importance of being pragmatic in getting a
plan in place that, in line with paragraph 35 of the 2019 NPPF, represents a
sound plan for the authority.

The Secretary of State’s letter refers to a previous letter written in 2015 by
the Rt Hon Greg Clark. This 2015 letter also stresses the importance of
Inspectors working in a pragmatic way with councils towards achieving a
sound local plan, by finding plans sound conditional upon a review in whole or
in part within 5 years of adoption, giving councils the option to undertake

12 Sevenoaks District Council v Secretary of State for Housing Communities and Local
Government [2020] EWHC 3054 (Admin)
13 ED69A, Appendix D, paragraph 6.3

13



39.

40.

Tonbridge and Malling Borough Council Local Plan,
Inspectors’ Report June 2021

further work to address shortcomings identified at examination and
highlighting significant issues to councils very early on and giving councils the
full opportunity to address issues. However, the failure we have identified
cannot be remedied during the examination since any failure in DtC cannot be
resolved after submission of the Plan because the duty relates to the period of
plan preparation which has ended. Once we had considered all of the evidence
pertaining to DtC presented in writing and orally at the hearing sessions we
immediately notified the Council of our concerns and cancelled the future
hearings. We gave the Council opportunities, prior to the hearing sessions,
during the hearing sessions and afterwards, to provide additional evidence
confirming its approach to complying with the DtC undertaken prior to the
submission of the Plan for examination.

In examining the Plan we have had this advice in the forefront of our minds
and we have worked in a pragmatic way with the Council towards achieving a
sound plan as far as practicable. However, we have identified a failure of legal
compliance in relation to the DtC.

It is reasonable for us to conclude that the DtC, as set out in section 33A of
the Act, has not been met.

Overall Conclusion and Recommendation

41.

The DtC in Section 33A of the 2004 Act has not been met for the reasons set
out above and we, therefore, recommend that the Plan is not adopted.

Louise Crosby and Luke Fleming

Inspectors
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Non-Technical Summary

This Report concludes that the Sevenoaks District Local Plan (the Plan) is not
legally compliant in respect of the Duty to Co-operate (DtC) and, as such, I
recommend that the Plan is not adopted.
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Introduction

1.

This Report contains my assessment of the Sevenoaks District Local Plan (the
Plan) in terms of Section 20(5) of the Planning & Compulsory Purchase Act
2004 (as amended). The National Planning Policy Framework (NPPF) 2019
makes it clear in paragraph 35 that local plans are examined to assess
whether they have been prepared in accordance with legal and procedural
requirements, and whether they are sound. It goes on to say that in order to
be sound, a local plan should be positively prepared, justified, effective and
consistent with national policy.

The starting point for the Examination is the assumption that the local
planning authority has submitted what it considers to be a legally compliant
and sound plan. The Sevenoaks District Local Plan Proposed Submission
Version?!, dated December 2018 and submitted on 30 April 2019, is the basis
for my Examination. It is the same document as was published for
consultation between 18 December 2018 and 3 February 2019.

This Report considers whether the Local Plan’s preparation has complied with
the Duty to Co-operate (DtC). Given my conclusions in respect of the DtC, I
do not go on to consider whether the Plan is sound and whether it is compliant
with the other legal requirements. If a local planning authority cannot
demonstrate that it has complied with the Duty at the independent
Examination of their Local Plan, then Section 20(7A) of the Act requires that
the Examiner must recommend non-adoption of the local plan. This is the
situation in this case, and it is not, therefore, necessary for me to consider the
other matters further in this Report.

Hearing sessions were held between 24 and 26 September 2019 and between
1 and 3 October 2019. These focussed on legal compliance matters, including
the DtC, and matters of soundness in relation to the Local Plan Strategy,
Green Belt, Housing Need, Housing Requirement, Housing Distribution and
Housing Supply, along with the Sustainability Appraisal.

Further Hearing sessions were planned as part of this Examination between 5
and 7 November 2019 and between 12 and 14 November 2019 to consider
other soundness matters including: individual housing allocations; Gypsy and
Traveller provision and allocations; employment need, requirement,
distribution and supply; individual employment allocations; transport and
infrastructure; the historic environment; open space, recreation and
community facilities; the natural environment and biodiversity; climate
change, flooding and water management; and, health, well-being and air
quality. However, following my consideration of the evidence presented by
the Council and other participants in response to my Matters, Issues and
Questions? at the Hearing sessions during the first two weeks, and taking into
account the written representations and discussion at those Hearing sessions,
I had significant concerns in respect of legal compliance, nhamely the DtC, and
soundness.

1 SDcoo1
2 EDS8
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6. Following the first two weeks of Hearing sessions, I notified the Council in my
letter3, dated 14 October 2019, that I had significant concerns about a number
of aspects of the Plan, both in terms of legal compliance and soundness. This
letter also stated that, given these concerns, I had asked the Programme
Officer to cancel the further Hearing sessions planned for November and that I
was preparing a letter setting out my thoughts in more detail which would be
with the Council shortly afterwards. It also confirmed that I would not reach
any final conclusions on the way forward for the Examination until I had had
the opportunity to consider the Council’s response to that letter.

7. Although I had concerns regarding soundness, these were issues which I
would have needed to explore further, it is the failure to comply with the legal
DtC which necessitated a halt to the Examination proceedings. Any failure in
the DtC cannot be rectified once the Plan has been submitted for Examination
because the DtC applies specifically to Plan preparation, and Plan preparation
ends when the Plan is submitted for Examination.

8. My letter® to the Council, dated 28 October 2019, set out my concerns with
regards to the DtC in some detail. The Council submitted responses® to this
and to my earlier letter, along with a number of appendices. I replied® on 19
November 2019 to say that I would be responding after the pre-Election
period, in line with the Planning Inspectorate’s published position in this
regard.

9. Having fully considered the Council’s responses and appendices, my final
letter’ to the Council, dated 13 December 2019, set out my conclusions on this
matter and stated that, unless the Council confirmed that it intended to
withdraw the Plan from Examination, the only course of action open to me
would be to prepare a Report concluding that the Plan is not legally compliant
in respect of the DtC and recommending that it should not be adopted. In its
letter®, dated 3 January 2020, the Council confirmed that it would not be
withdrawing the Plan from Examination and asked that I issue my Report as
soon as possible.

Main Modifications

10. I have found a failure in respect of the DtC and, as such, I have no option but
to recommend that the Plan should not be adopted. Accordingly, I have not
concluded on any other matters in connection with the Plan and, as a result, I
would not be able to recommend any Main Modifications [MMs].

3 ED37
4 ED40
> ED38, ED38A, ED41, ED42, ED42A, ED42B and ED42C
6 ED43
7 ED44
8 ED45



Sevenoaks District Local Plan, Inspector’s Report March 2020

Assessment of Duty to Co-operate

Has the Council demonstrated that it has engaged constructively, actively
and on an on-going basis in the preparation of the Local Plan?

11.

12.

13.

14.

15.

Section 20(5)(c) of the 2004 Act requires that I consider whether the Council
complied with any duty imposed on it by Section 33A in respect of the Plan’s
preparation.

Section 33A requires that a local planning authority co-operates with other
local planning authorities, the County Council and prescribed bodies or other
persons in relation to the preparation of the Plan. This duty requires the
Council to engage constructively, actively and on an on-going basis in the
preparation of the Plan, so far as it relates to a strategic matter. A strategic
matter includes the sustainable development or use of land that has or would
have a significant impact on at least two planning areas, including (in
particular) sustainable development or use of land for or in connection with
infrastructure that is strategic and has or would have a significant impact on at
least two planning areas.

Government policy, set out in paragraph 26 of the NPPF, says that effective
and ongoing joint working between strategic policy-making authorities and
relevant bodies is integral to the production of a positively prepared and
justified strategy. It goes on to say that, in particular, joint working should
help to determine where additional infrastructure is necessary, and whether
development needs that cannot be met wholly within a particular plan area
could be met elsewhere. Co-operation is, therefore, about maximising the
effectiveness of plan preparation.

The Plan, as submitted, identifies a need for 13,960 dwellings between 2015
and 2035, but sets out a requirement for 10,568 dwellings, which would
amount to an unmet need of 3,392 dwellings. The Council advanced a
position® during the Examination which sought to reduce the unmet need.
However, it would still have left an unmet need of 1,316 dwellings, even if I
had agreed with the Council’s position.

It is common ground between the Council and most parties to the Examination
that housing is a strategic matter upon which the Council should engage
constructively, actively and on an on-going basis with its neighbours. I concur
with this view. The Council published a DtC Statement!® in May 2019,
following the submission of the Plan for Examination, which sets out the
activities undertaken by the Council, including meetings with neighbouring
authorities, at both Officer and Member level, and the production of a joint
evidence base with neighbouring authorities in the West Kent Housing Market
Areal! [HMA].

° Housing Supply Update Paper - C2 Update [ED23]

10 SUP006 and SUPO0O6a-d

11 The West Kent Housing Market Area includes Sevenoaks District Council, Tonbridge and
Malling Borough Council and Tunbridge Wells Borough Council.
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16. Whether the DtC has been complied with is a matter of judgement for the
examining Inspector following consideration of the evidence presented by the
Council and other participants, both in writing and at the Hearing sessions.

17. I acknowledge that the Council has prepared a joint evidence base with other
local planning authorities which underpins many of the policies in the Plan,
including a Strategic Housing Market Assessment!? (SHMA) with Tunbridge
Wells Borough Council. The SHMA examines the overall housing need in the
West Kent Housing Market Area!?® (HMA), need from different sizes of homes
(both market and affordable) and needs for particular types of homes,
particularly from the growing older population. The assessment of housing
need does not include any specific provision for meeting unmet needs of
adjoining areas, which the SHMA says will need to be considered through the
DtC. In respect of compliance with the DtC, my concern relates to the lack of
ongoing, active and constructive engagement with neighbouring authorities in
an attempt to resolve the issue of unmet housing need and the inadequacy of
strategic cross boundary planning to examine how the identified needs could
be accommodated. The joint evidence base produced by the Council in co-
operation with others is not, therefore, of direct relevance to this matter as it
does not address unmet housing needs.

18. The Council sets out the nature and timing of the engagement and cross
boundary planning that was undertaken in its DtC Statement!# and
Appendices!® and in Appendix 1: Schedule A!® attached to its letter!’, dated 18
November 2019, with the minutes of most of these meetings'® provided in the
DtC Statement. This indicates that a number of meetings took place between
the Council and its neighbouring authorities, along with other prescribed
bodies, during the preparation of the Plan. These include meetings of the
West Kent DtC group!® and the West Kent Statement of Common Ground
(SoCG) Pilot Programme group?°.

19. The minutes?! of the West Kent DtC meeting, on 2 August 2017, which was
held the day before consultation began on the Sevenoaks Local Plan Issues

12 Sevenoaks and Tunbridge Wells Strategic Housing Market Assessment, prepared by GL
Hearn Limited, September 2015 [HOUO0O1]

13 The West Kent HMA includes Sevenoaks District Council, Tunbridge Wells Borough
Council and Tonbridge and Malling Borough Council

14 SUP006

15 SUP006a, SUP006b, SUP006C and SUP0O06d

16 ED42A

17 ED42

18 No minutes have been provided of the meetings held on 6 December 2017, 22 January
2018 and 14 March 2018, although summaries of the meetings on 22 January 2018 and 14
March 2018 are provided in the West Kent Statement of Common Ground (SoCG) Pilot
Project Facilitator’s Note, dated 3 April 2018 (updated by the amended version of this note
dated 10 April 2018 and submitted by the Council as part of its Appendix 3: Duty to Co-
operate Appendices [ED42C]).

19 This group is made up of the three West Kent Housing Market Area (HMA) authorities,
namely Sevenoaks District Council, Tunbridge Wells Borough Council and Tonbridge and
Malling Borough Council.

20 This group, facilitated by the Planning Advisory Service (PAS), also included the West
Kent HMA authorities.

21 pages 172-174 of SUP006a
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and Options (Regulation 18), do not mention the unmet housing need in
Sevenoaks District, nor do they make reference to any discussion relating to
how those unmet needs could be accommodated. The DtC Forum notes, on
23 August 2017, do not make any reference to the position at that time in
Sevenoaks District Council. The summary?? of the initial meeting of the West
Kent SoCG group with planning consultants, Intelligent Plans and
Examinations (IPe), held on 22 January 2018, set out in the Facilitator’s Note,
dated 3 April 2018, does not mention the unmet housing need in Sevenoaks
District, nor does it make reference to any discussion relating to how those
unmet needs could be accommodated.

20. The notes?? of the SoCG Pilot Programme: West Kent Group, on 12 February
2018, indicate that the difficulties faced by Sevenoaks were briefly discussed
in respect of Objectively Assessed Need [OAN], but state that Sevenoaks ‘is
testing options to assess the way forward’. The summary?* of the meeting,
held on 14 March 2018, set out in the Facilitator’s Note, dated 3 April 2018,
does not mention the unmet housing need in Sevenoaks District, nor does it
make reference to any discussion relating to how those unmet needs could be
accommodated. The Facilitator’s Note?®> does, however, refer to a ‘table of
draft key strategic cross boundary issues’ which had emerged through
discussions, including the ‘need to address the matter of unmet need in the
HMA’, which was acknowledged to be the most significant issue. It goes on to
say?® that ‘Sevenoaks and Tunbridge Wells are both planning to meet their
OAN as determined by the joint SHMA which was updated in 2017".

21. The Council has since stated, in Appendix 1: Schedule A%’ to its letter?®, dated
18 November 2019, that the Facilitator’'s Note from the meeting of the West
Kent SoCG Pilot Project on 3 April 2018 was incorrect, as it referred to
Sevenoaks District Council planning to meet its OAN in full. The Council refers
to all three HMA authorities commenting in April 2018 that this statement was
incorrect, but that a final version of this note was not sent through by the
Planning Advisory Service [PAS] in 2018. The Council contacted the Facilitator
on 27 September 2019, during the Hearing sessions, and a finalised note?®,
dated 10 April 2018, was duly issued. The Council submitted the original
Facilitator’s Note twice in its DtC Statement, however, no mention was made
in that document about the inaccuracy of those minutes. Nor was any
amended version sought from the Facilitator until the matter was raised during
the Hearing session. Not only have changes been made to paragraph 6.3 of
that document, which now says that ‘it remains unlikely that Sevenoaks
District Council will be able to meet its housing need in full’, but there are

22 page 185 of SUP0O06a

23 pages 182-183 of SUP006a

24 page 185 of SUP00O6a

25 paragraphs 5.1 and 5.2

26 paragraph 6.1

27 ED42A

28 ED42

29 West Kent SoCG Pilot Project Facilitator’s Note, dated 10 April 2018, set out in 2a of
Appendix 3: DtC Appendices, dated 4 December 2019 [ED42C]
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22.

23.

24.

25.
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additional paragraphs inserted, as well as changes/additions made to other
paragraphs.

Significantly, paragraph 6.1 of the amended version of the Facilitator’s Note
now says that ‘the three Councils have not been in a position to identify firm
figures for unmet need or to have any meaningful discussion on this cross
boundary issue’. Paragraph 6.6 concludes that, ‘each of the Councils has a
clear figure for its housing need, but whilst Tonbridge and Malling is confident
that it can meet its own need, Sevenoaks and Tunbridge Wells have not yet
completed the work needed to determine whether or not they can meet their
housing need. Thus, the Councils are not yet in a position to reach agreement
on the matter of housing supply’. As such, it is apparent that, in April 2018,
the three Councils were not aware of the extent of any unmet need.
Consequently, while the evidence, up to this point, indicates that the Council
was engaging in discussion, it does not demonstrate that constructive
engagement was taking place on the strategic matter of unmet housing needs.

The minutes3? of the West Kent DtC meeting on 11 September 2018, the day
after the consultation period had ended on the Regulation 18 Plan, do not
mention the unmet housing need in Sevenoaks District, nor do they make
reference to any discussion relating to how those unmet needs could be
accommodated. The first time that the minutes of the DtC meetings refer to
addressing the unmet need in Sevenoaks is at the DtC meeting between
Sevenoaks District Council and Tonbridge and Malling Borough Council on 13
March 2019, when it is noted3! that ‘officers discussed the potential
requirement for a follow up letter3? to request that neighbouring authorities
assist with Sevenoaks’ unmet need, where it is practical to do so’. This was at
a very late stage in the Plan preparation process, following the Regulation 19
consultation on the Plan and only around 7 weeks prior to the submission of
the Local Plan for Examination on 30 April 2019.

Although the DtC statement indicates that Officer and Member level meetings
were held with neighbouring authorities, and a joint evidence base with
neighbouring authorities in the West Kent HMA was produced, the minutes of
the meetings provide no substantial evidence that the Council sought
assistance from its neighbours in meeting its unmet housing need or in
devising an agreed approach for accommodating this unmet need, before the
publication of the Regulation 19 Plan. Indeed, it is unclear from the notes of
these meetings when unmet need was first discussed. Housing was
appropriately identified as a key strategic cross boundary issue, but the
evidence from the notes of these meetings does not indicate that there has
been ongoing, active and constructive engagement with neighbouring
authorities with regard to Sevenoaks’ unmet housing need.

At the Hearing sessions, concerns were expressed by participants about the
lack of co-operation between the Council and neighbouring authorities to
address the issue of unmet housing need. However, I note that, neighbouring
authorities have made positive comments about engagement overall and have

30 pages 191-192 of SUP006a

31 page 194 of SUP0OO6a

32 | etters were sent to neighbouring authorities requesting that they assist with Sevenoaks’
unmet housing need in April 2019.
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26.

27.

28.

29.
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not said that the Council has failed the DtC. Other parties have advanced
similar comments. Nevertheless, the Hearing Position Statements (HPSs)
submitted by both Tonbridge and Malling Borough Council and Tunbridge Wells
Borough Council do raise matters of concern about unmet housing need in the
District and the engagement between the authorities in this respect,
particularly that the Council did not formally raise this as an issue with its
neighbours until after the public consultation on the Regulation 19 Plan was
completed. This is confirmed in the Hearing Position Statements provided by
the other two Councils?? within the HMA.

In paragraph 13.2 of its HPS, Tonbridge and Malling Borough Council confirms
that during the consultation on the Regulation 18 and Regulation 19 versions
of the Tonbridge and Malling Borough Local Plan, Sevenoaks District Council
did not make a formal request for Tonbridge and Malling to address the unmet
need in Sevenoaks. Furthermore, it goes on to say that despite Officers from
Tonbridge and Malling Borough Council and Sevenoaks District Council
engaging on a regular basis to discuss cross-boundary strategic matters,
Tonbridge and Malling Borough Council Officers ‘did not receive any formal
requests to address unmet housing need’ from Sevenoaks District Council.

The Regulation 19 Tonbridge and Malling Local Plan was subject to public
consultation between 1 October and 19 November 2018. The Council says
that it became aware of the extent of its unmet need following the
consideration of the representations to the Regulation 18 version of the
Sevenoaks District Local Plan, which ended on 10 September 2018. However,
the Council did not request that Tonbridge and Malling Borough Council
considered the possibility of accommodating unmet housing need from
Sevenoaks during the Regulation 19 consultation on the Tonbridge and Malling
Local Plan. This highlights the lack of engagement with this neighbouring
authority on this issue at a crucial stage in the Plan preparation process.

In paragraph 1.04 of its HPS, Tunbridge Wells Borough Council confirms that it
received communication from Sevenoaks District Council on 11 April 2019
formally asking if it would be in a position to meet any of its unmet housing
need. This was after the Regulation 19 consultation and just before the Plan
was submitted for Examination, leaving no time for a proper consideration of
the issues by either Council and for Sevenoaks to consider whether or not its
Plan remained appropriate in the knowledge that its unmet housing needs
would not be provided for in neighbouring authority areas. Indeed, at
paragraph 1.06, Tunbridge Wells Borough Council states that if this request
had been made at any point prior to the submission of its comments on the
Regulation 19 version of the Plan, then its response would have addressed this
issue more fully.

I appreciate that these neighbouring authorities say3* that there has been
regular, constructive and cooperative liaison between the three West Kent
authorities, including the preparation of joint evidence base studies. However,
the evidence before me, including the minutes of meetings and the HPSs, does

33 Tonbridge and Malling Borough Council and Tunbridge Wells Borough Council
34 Letters dated 21 and 27 November 2019 set out in 3a and 3b of Appendix 3: DtC
Appendices, dated 4 December 2019 [ED42C]
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not demonstrate that there has not been active, constructive or on-going
engagement in respect of unmet housing need.

Statements of Common Ground

30.

31.

32.

33.

34.

In order to demonstrate effective and ongoing joint working, paragraph 27 of
the NPPF says that strategic policy-making authorities should prepare and
maintain one or more Statements of Common Ground (SoCGs), documenting
the cross-boundary matters being addressed and progress in co-operating to
address these. These should be produced using the approach set out in
national planning guidance and be made publicly available throughout the
plan-making process to provide transparency.

The Council has submitted a number of SoCGs3> as supporting documents,
some of which were provided following the submission of the Plan for
Examination, on 30 April 2019. These include several SoCGs with
neighbouring authorities, including Tunbridge Wells Borough Council*® and
Tonbridge and Malling Borough Council®’, which were signed on 21 and 30 May
2019 respectively. The agreed actions within these documents in respect of
housing are to ‘engage through the wider DtC Forum with other neighbouring
authorities outside the West Kent HMA in relation to housing related matters,
including unmet need, five year housing land supply, best fit HMAs,
affordability, London’s growth, large scale developments and opportunities for
meeting any unmet need’ and to ‘undertake a 5 year review of the Local Plan’;
and, ' to engage through the wider DtC Forum with other neighbouring
authorities outside the West Kent HMA in relation to strategic housing matters
respectively.

4

These SoCGs were prepared too late to influence the preparation of the Plan.
Indeed, in an email®*® to MHCLG, dated 15 March 2019, the Council says that it
‘is in the process of preparing SoCGs to address, amongst other things, the
issue of unmet need.” However, these SoCGs were completed following the
submission of the Plan for Examination. As a result, the SoCGs set out the
issues to be addressed following the submission of the Plan rather than the
progress made to address them prior to submission. They imply that these
matters will be dealt with in any review of the Plan. However, the Duty
required by the Act applies specifically to plan preparation, and plan
preparation ends when the plan is submitted for Examination.

For these reasons, the SoCGs do not demonstrate that effective and joint
working has been undertaken, particularly in respect of unmet housing need,
nor do they document the progress made in co-operating to address this.

I acknowledge that discussions have taken place as part of the West Kent
Leaders’ Forum with regards to the preparation of a sub-regional strategy, but
this represents engagement in relation to a solution in the future, not the
submitted Plan. At the DtC Workshop, on 24 April 2019, the group discussed
the potential for a sub-regional strategy to address any unmet needs across
the area, with this approach having been discussed through Kent Leaders’

35 SUPO07a - SUPQO07i

36 SUP007h

37 ED6

38 Email from James Gleave, dated 15 March 2019, set out in 1c of Appendix 3: Duty to Co-
operate Appendices, dated 4 December 2019 [ED42C].
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meetings. However, this approach is at a very early stage and this, along with
the agreed actions in the SoCGs, relate to proposed joint working in the
future, which is not something that is relevant to the consideration of the DtC
in relation to the preparation of this Plan.

The timing of engagement

35.

36.

37.

The Council refers to the extent of unmet housing need becoming apparent
once a full assessment of the comments received on the Regulation 18
consultation was undertaken, which would have been after 10 September
2018. The Regulation 19 version of the Local Plan was considered by the
Council’s Planning Advisory Committee on 22 November 2018 and by Cabinet
on 6 December 2018. The Council says, in its letter*® dated 18 November
2019, that it ‘could have gone back to neighbours at this point’, but decided
not to, as it was felt that, as discussions had already indicated that an unmet
need of 600 dwellings could not be accommodated, ‘it was therefore extremely
unlikely that a higher unmet need would be met elsewhere’. Nevertheless, the
minutes of meetings with neighbouring authorities prior to this, which I refer
to in paragraphs 19 to 22 above, either do not mention the unmet housing
need or the extent of any unmet housing need in Sevenoaks District. There is
no evidence, therefore, to support the Council’s statement that discussions
had already indicated that an unmet need of 600 dwellings could not be
accommodated in the neighbouring authorities.

I note the comments of Tonbridge and Malling Borough Council, made in a
letter, dated 1 February 2019, in response to the Regulation 19 consultation
on the Plan that ‘all three West Kent Authorities confirmed that they were
seeking to meet as much of their needs as possible and acknowledged the
practical difficulties of taking any unmet need from each other’ at the DtC
meeting on 11 September 2018, despite the minutes not recording this.
Tonbridge and Malling Borough Council’s response to the Regulation 19
consultation goes on to say that ‘at that time the draft Sevenoaks Local Plan
included options that could have met the vast majority of its need for housing.
The best case scenario resulting in approximately 600 dwellings of unmet need
across the Plan period.” However, there is no evidence from the minutes of
the DtC meetings that even this level of unmet need had been discussed in a
meaningful way.

The full extent of unmet need only became apparent to the Council following
the consideration of the responses to the Regulation 18 consultation, after the
DtC meeting on 11 September 2018, and during the preparation of the
Regulation 19 Plan. Under the DtC, it is reasonable to expect the Council to
have contacted its neighbours as soon as it became clear that it would not be
able to accommodate its own needs. This would have allowed the authorities
to engage constructively in an attempt to resolve this issue prior to the
publication of the Plan at the Regulation 19 stage. However, there is no
evidence to show that this occurred. Indeed, if the engagement had occurred
between the Regulation 18 and Regulation 19 versions of the Plan, once the
Council was aware of the level of unmet need, it might have resulted in a
more positive outcome. Given earlier notice and more time for in-depth
engagement, discussion and consideration, neighbouring authorities may have

39 ED42
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39.
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been able to accommodate some of Sevenoaks’ unmet need. Alternatively, if
the neighbouring authorities had not been able or willing to meet these needs,
the Council would have had the time to formally reconsider its own constraints
to reach a final view on whether or not it could appropriately fully meet its
own housing needs in the knowledge that they would not be met outside the
District. This could have included a reconsideration of the balance to be struck
between planning policies that might constrain development and the merits of
providing sufficient housing to meet identified needs. Ultimately, this process
may, or may not, have led to the same outcome. However, it is not possible
for me to know whether this would have been the case because effective and
constructive engagement on this issue did not take place.

From the evidence before me, therefore, it is apparent that the Council did not
engage with its neighbouring authorities on this matter at the appropriate
time.

It is noted that neighbouring authorities have not indicated any willingness to
take unmet need from Sevenoaks, in part due to the extent of Green Belt, but
proper engagement at the right time would have enabled all three authorities
and others in the wider area to properly grapple with the issues arising from
unmet housing need. There is, of course, no guarantee that such an approach
would have resulted in arrangements being made for Sevenoaks’ housing
needs to be met in full. However, in my view, earlier and fuller proactive
engagement on this crucial issue, in accordance with national policy, would
have been significantly more likely to result in an effective strategy for
meeting Sevenoaks’ unmet need.

Peer Review

40.

41.

The peer review process undertaken by the Council consisted of advice?*® from
Intelligent Plans and Examinations (IPe) in November 2018; a PINS’ Advisory
Visit*! in February 2019; MHCLG advice*?; and, a review of the Plan and PAS
Workshop*3 on 24 April 2019.

The advice from IPe following its meeting with the Council on 1 November
2018, considered several matters, including housing need and delivery,
however, it made no mention of the extent of unmet housing need in the
District, or how this could be addressed. The purpose of the PAS Workshop,
which was held six days before the Plan was submitted for Examination and
led by IPe, was ‘to provide advice on the implications of the DtC for the
soundness assessment of the Plan’ and ‘to meet with neighbouring authorities,

40 Revised Note in respect of the preparation of the Sevenoaks Local Plan, prepared by
Laura Graham of IPe, dated 4 December 2018, set out in 1a of Appendix 3:Duty to Co-
operate Appendices, dated 4 December 2019 [ED42C].

41 PINS Advisory Visit Note, prepared by Inspector Jonathan Bore, dated 6 February 2019,
set out in 1b of Appendix 3: Duty to Co-operate Appendices, dated 4 December 2019
[ED42C].

42 MHCLG correspondence, meeting 6 March 2019, set out in 1c of Appendix 3: Duty to Co-
operate Appendices, dated 4 December 2019 [ED42C].

43 Note on the Duty to Co-operate and the Local Plan, prepared by IPe, dated 7 May 2019,
set out in 1d of Appendix 3: Duty to Co-operate Appendices, dated 4 December 2019
[ED42C].

12



42.

43.

44,

45.

Sevenoaks District Local Plan, Inspector’s Report March 2020

so they could outline their respective positions regarding meeting development
needs in West Kent.’

At this Workshop, the Council set out what it considered to be the unmet need
of around 1,900 dwellings** in its Plan to be submitted for Examination. The
Note on the DtC and the Local Plan*®, prepared by IPe, dated 7 May 2019,
following the PAS Workshop, was not submitted as part of the Council’s DtC
Statement*¢. This note concludes that ‘none of the authorities present is in a
position to help meet any unmet housing need generated by Sevenoaks
District and it stresses the importance of continuing to meet development
needs in West Kent through cooperative strategic working'.

The Council suggests that the PAS Note provides evidence that a solution to
address unmet need now does not exist through the DtC. However, the PAS
Note does not set out a detailed assessment of how the DtC has been
complied with. Furthermore, the PAS Workshop was undertaken at a very late
stage in the Local Plan preparation process and if the engagement had
occurred as soon as the Council was aware of the broad level of unmet need
and, in any event, in advance of the Regulation 19 version of the Local Plan, it
might have resulted in a more positive outcome. Alternatively, it may have
been that the Council’s conclusions were correct and that the unmet need
could not be addressed by neighbouring authorities. However, on the
evidence before me, I am unable to conclude that the issue of addressing
unmet need had been given adequate consideration. Whether or not there is
a cross boundary solution to unmet need is not a requirement of the DtC. The
Duty is to engage constructively, actively and on an on-going basis and, on
the evidence before me, I am unable to conclude that this has taken place.

The Council says that had the peer review process, which was set up to run
alongside the Regulation 19 consultation, raised significant concerns, the
Council would not have submitted the Plan. Nevertheless, several points were
raised in relation to the DtC at the Advisory Visit*’ carried out by the Planning
Inspectorate in February 2019, as set out in the note*® of this meeting.

The visiting Inspector noted that the Council had not sent formal letters asking
other authorities to accommodate unmet need and that it could not point to
any ongoing strategic level cross boundary planning to look at how identified
needs could be accommodated. He went on to advise that, if the OAN really
could not be accommodated within the District, then there should be clear
evidence of positive engagement among the group of neighbouring authorities
in order to resolve the issue on a cross boundary basis and that, despite the
Memorandum of Understanding and SoCGs, this did not appear to exist in a
positive form. These issues were not adequately resolved before submission.

44 This revised figure took account of proposed changes to the Plan period being put
forward by the Council for consideration during the Examination.

4> ED42B

46 SUP006, SUP006a, SUP006b, SUP006C and SUP006d

47 The Planning Inspectorate carries out Advisory Visits to local planning authorities ahead
of submission to provide advice on procedures and to help them achieve a sound plan.

48 The PINS Advisory Visit Meeting Note is set out in 1b of Appendix 3: DtC Appendices,
dated 4 December 2019 [ED42C].
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I understand the Council’s reasons for seeking the advice from PAS and its
hope that this would have identified potential ‘showstoppers’ in advance of
submission. However, it is apparent that the PAS Workshop would not have
benefitted from the full extent of evidence that is before me, particularly given
that the DtC Statement was not submitted until May 2019. Nor would it have
had the benefit of the time available to an Inspector for the examination of
that detailed and complex evidence or the discussion at the Hearing sessions.

The Council submitted its note of the DtC Workshop in Appendix 4 of its DtC
Statement* in May 2019, in which it states that ‘KH>® advised that, in his
view, Sevenoaks District Council has done all it can and is able to demonstrate
that it has satisfied the DtC requirement.” However, the Note of the same
meeting prepared by IPe®!, submitted in November 2019, does not state that
the DtC has been met or that KH advised that this was the case.

Moreover, although it is reasonable for any authority preparing a local plan to
seek advice from outside bodies in the way that the Council did, doing so
cannot ever provide a guarantee that the Plan will, at its formal Examination,
be found to be legally compliant. In any event, given the timing of the peer
review, I consider that it was held far too late in the preparation process for it
to be effective.

If a Plan is found to have failed the Duty to Co-operate, is it possible to proceed
with the Examination?

49,

50.

51.

The Secretary of State wrote to the Planning Inspectorate, on 18 June 2019, in
which he stressed to Inspectors the importance of being pragmatic in getting
plans in place that, in line with paragraph 35 of the NPPF, represent a sound
plan for the authority.

The Secretary of State’s letter refers to a previous letter written in 2015 by
the Rt Hon Greg Clark. This earlier letter also stresses the importance of
Inspectors working in a pragmatic way with Councils towards achieving a
sound local plan, by finding plans sound conditional upon a review in whole or
in part within five years of adoption, giving Councils the option to undertake
further work to address shortcomings identified at Examination and
highlighting significant issues to Councils very early on and giving Councils the
full opportunity to address issues.

In accordance with this advice, I have worked in a pragmatic way with the
Council towards achieving a sound Plan as far as practicable. However, given
that it is a failure in the legal DtC that I have identified, this could not be
resolved by finding the Plan sound conditional upon a review, nor does the
Council have the option to undertake further work, as any failure in the DtC
cannot be rectified following submission. Once I had considered all of the
evidence presented to me in writing and at the Hearing sessions in relation to
the DtC, I immediately notified the Council and cancelled future Hearings. I
also gave the Council the opportunity to provide any additional evidence
relating to the DtC undertaken prior to the submission of the Plan for
Examination. Furthermore, had it been possible for the Examination to

49 SUP0O6d
>0 KH was Keith Holland of IPe, working on behalf of PAS.
>l ED42B
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proceed, if, for example, the DtC had been complied with, I would have been
pragmatic in considering any Main Modifications required to make the Plan
sound. However, there is no scope within the Examination process to correct
a failure to comply with the DtC following submission of the Plan.

The DtC Appendices that the Council has submitted in response to my letters
include several statements and letters from neighbouring authorities and
Parish Councils, as well as from Representors with an interest in the Plan. 1
have considered their comments carefully, however, none provides any
substantial evidence which would lead me to a different view.

For the reasons set out above the DtC set out in Section 33A has not been
complied with.

Overall Conclusion and Recommendation
54. The DtC in Section 33A of the 2004 Act has not been complied with for the

reasons set out above and I, therefore, recommend that the Local Plan is not
adopted.

Karen L Baker

Inspector
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Mr Justice Dove :

Introduction

1.

The claimant is a local planning authority who prepared the Sevenoaks District Local
Plan (“the SDLP”) for its administrative area. The claimant challenges the decision of
the Inspector appointed by the defendant to undertake the examination of the SDLP
who concluded that the claimant had failed to comply with the duty to cooperate set out
in section 33A of the Planning and Compulsory Purchase Act 2004. The claim is
advanced by the claimant on four grounds. The first ground is that the Inspector erred
in law in failing to apply a margin of appreciation when considering the test under
section 33A of the 2004 Act. Ground 2 is the contention that the Inspector failed to
correctly interpret and apply the duty to cooperate, and in reality conflated that duty
with the requirement that a plan be sound. Ground 3 is that the Inspector failed to have
regard to material considerations and in particular to consider the material evidence that
was placed before her. Finally, Ground 4 is a challenge based on the contention that the
Inspector’s reasons were inadequate.

This judgment will firstly set out the facts in relation to the case, secondly, rehearse the
relevant legal framework and, thirdly, deal with the submissions advanced and the
conclusions reached in relation to the four grounds on which this application is
advanced.

The facts

3.

The claimant’s administrative area contains a significant element of Green Belt as well
as areas which are designated as an Area of Outstanding Natural Beauty. Its district
forms part of the West Kent Housing Market Area (the “HMA”) and has further
functional and economic relationships with London boroughs to the north of its
administrative area.

The claimant began the preparation of its proposed SDLP in 2015 and at that time the
evidence for it started to be collected. In September 2015 a Joint Strategic Housing
Market Assessment (“SHMA”) was published, having been prepared jointly for the
HMA by the claimant together with the other local planning authorities in the HMA:
Tunbridge Wells and Tonbridge and Malling Borough Councils. Other technical work
in relation to the assessment of the Green Belt and provision for gypsies and travellers
was prepared by the claimant. The claimant undertook two rounds of consultation under
the provisions of Regulation 18 of the Town and Country Planning (Local Planning)
(England) Regulations 2012, the first in relation to issues and options in August 2017,
and then a further consultation on the draft SDLP from July through to September 2018.
In a witness statement before the court to explain the factual background to the
preparation of the SDLP, James Gleave, who is the Strategic Planning Manager for the
claimant, explains that at the Regulation 18 stage of plan preparation the extent of any
unmet housing need as a result of the SDLP’s proposals was unknown “because views
were still being gathered on what the Plan ought to contain and the council’s “call for
sites’ process remained open until October 2018”. Thus, Mr Gleave observes, that it
was not clear what proportion of unmet housing need might arise in the claimant’s
district.
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Between 8 December 2018 and 3 February 2019 the claimant undertook the
consultation required by Regulation 19 of the 2012 Regulations on the SDLP in its
proposed submission version. The proposed submission version identified that based
upon the defendant’s standard methodology the annualised housing need for the
claimant’s district was 698 dwellings, giving rise to a total of 13,960 dwellings over the
20-year plan period from 2015 to 2035. The housing land supply which was proposed
in the SDLP was 10,568 dwellings or approximately 75% of the total housing need
derived pursuant to the standard methodology. The plan was submitted for examination
on the 30 April 2019.

For the purposes of the examination the claimant prepared a Duty to Cooperate
Statement (“the Statement™) setting out its case and the evidence in support of the
conclusion that the duty to cooperate had been satisfied in the preparation of the SDLP.
The Statement presents the evidence in a number of themes. Firstly, it alludes to the
preparation of a joint evidence base, referring to the SHMA set out above and other
studies and plans which were jointly prepared with relevant authorities. Secondly, the
Statement refers to discussions which had occurred with a wide variety of statutory
bodies ranging from Natural England and the Environment Agency to Highways
England and Network Rail. The Statement then turns to discussions with neighbouring
authorities. Reference is made to the Kent Planning Officer’s Group as a forum
(complemented by the Kent Planning Policy Forum) which meet regularly to discuss
common issues in relation to plan making and allied concerns. Annexed to the statement
are the notes of meetings with other public bodies, and in particular neighbouring
authorities, which had occurred since the outset of preparation of the SDLP in 2015.
The statement then records the statements of common ground which had been signed
with a wide variety of local authorities and public bodies in respect of the various cross-
boundary strategic issues which were engaged with the SDLP process. Alongside this
documentation the Statement also set out discussions which had taken place at an
elected member level with adjoining local authorities and briefings which had occurred
with local MPs. Finally, the Statement also sets out the elements of peer review to which
the SDLP process had been subject since the Regulation 18 draft consultation.

Whilst it is clear that the duty to cooperate, so far as it was relevant to the SDLP process,
engaged a number of strategic issues, for the purposes of this judgment it is necessary
to focus upon the strategic issue of housing need since, as will be seen, that was the
issue which was principally of concern to the Inspector. In that connection it is
necessary to set out the contents of the statements of common ground with, in particular,
the neighbouring authorities of Tunbridge Wells Borough Council and Tonbridge and
Malling Borough Council, along with the conclusions of the peer review which was
undertaken and relied upon in relation to the housing issue.

A statement of common ground was agreed between the claimant and Tonbridge Wells
Borough Council on the 21 May 2019. Having set out the issue in relation to unmet
housing need within the SDLP the statement of common ground records as follows:

“2.1.5 Discussions have taken place with neighbouring
authorities in the HMA to discuss assistance with any unmet
need, but no authority has been in a position to assist SDC with
its unmet need.
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2.1.6 TWBC is currently preparing its second Regulation 18
version of the Draft Local Plan for consultation, which includes
the vision, objectives and growth strategy, overarching strategic
policies, place shaping policies and detailed Development
Management Policies.

2.1.7 TWBC is also constrained by the Green Belt (22%) and the
Area of Outstanding Natural Beauty (70%) as well as areas of
flood risk and traffic congestion. The Regulation 18 Draft Local
Plan identifies the need for 13,560 dwellings in accordance with
the Standard Methodology. Taking into account homes already
built since 2013 and sites benefiting from planning permission
and allocations within the existing Site Allocations Local Plan,
TWABC is aiming to allocate land to meet the remaining balance
of 8,914 (Note: this is still subject to change following ongoing
work) dwellings. TWBC is seeking to meet its full objectively
assessed need across the borough through development at a
number of settlements, strategic release of Green Belt at Paddock
Wood/Capel to allow expansion of the settlement and a new
garden settlement within the Green Belt at Tudeley also within
Capel Parish.

2.1.8 It is understood that, at present, TWBC is unable to assist
SDC with unmet housing need, due to the constraints on both
local authorities, and their inability to meet housing needs
beyond their own, irrespective of unmet needs elsewhere.

2.1.9 Consequently, both councils will continue to work together
and identify the position as both TWBC and SDC prepare to
review their Local Plan every 5 years.

Actions

TWBC and SDC will engage through the wider Duty to
Cooperate forum with other neighbouring authorities outside the
West Kent housing market area in relation to housing related
matters, including unmet need, five year housing land supply,
best fit HMAs, affordability, London growth, large scale
developments and opportunities for meeting any unmet need.

TWBC and SDC to each undertake a 5 year review of their
respective Local Plans.”

The position in the statement of common ground is supported by the material contained
within Tunbridge Wells Borough Council’s Hearing Position Statement for the
purposes of the examination. The Hearing Position Statement observes that up until 11
April 2019 there had been discussions in relation to matters, including the meeting of
housing need, and that those discussions were reflected in the observations made by
Tunbridge Wells Borough Council during the Regulation 19 consultation, where they
stated that there should be no presumption that there was any capacity within the
Tunbridge Wells Borough Council area to accommodate unmet need from another
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10.

authority area. The Hearing Position Statement records that on the 11 April 2019
Tunbridge Wells Borough Council received a communication from the claimant
formally asking whether or not they were in a position to meet any of the claimant’s
unmet housing need. At the duty to cooperate workshop on the 24 April 2019 (which is
addressed further below) Tunbridge Wells Borough Council made clear that they would
not be able to meet any of the claimant’s unmet housing need. The Hearing Position
Statement does however record as follows:

“1.06 It is considered pertinent to note that if the request from
SDC to meet its unmet need had been made at any point prior to
the submission of TWBC’s comments on Sevenoaks regulation
19 representations then those representations would have
addressed this issue more fully.”

The Hearing Position Statement goes on to record the observations made within the
Statement of Common Ground and set out above and to indicate that the position from
their perspective remained the same.

Tonbridge and Malling Borough Council also provided a hearing statement for the
purposes of the examination. In their hearing statement they explain that during the
consultations on both the Regulation 18 and Regulation 19 versions of their own Local
Plan they had not received any request from the claimant to address unmet housing
need. In the hearing statement they set out that there had been regular meetings between
Tonbridge and Malling Borough Council and the claimant to address cross-boundaries
strategic matters engaging the duty to cooperate. The essence of the position which they
placed before the Inspector is set out in the following paragraphs of their hearing
statement:

“13.5. It is evident that TMCB faces similar constraints and
challenges to Sevenoaks District Council for that part of the
Borough covered by the West Kent HMA. However, TMBC’s
response during plan-making has and continues to be
significantly different to that of Sevenoaks District Council.

13.6. TMCB has responded positively to the Government’s
policy for plan-making by addressing in full its assessed need for
housing plus some flexibility to adapt to rapid change. This is
summarised in the TMBC Spatial Topic Paper. This has been
challenging but TMBC understands that if suitable patterns of
development are to be delivered and if the Local Plan is to
positively address the acute need for housing, as demonstrated
by the median housing affordability ratio, then sufficient sites
need to be allocated for development to ensure there is no unmet
need. This includes the removal of approximately 160 hectares
of land from the Green Belt in the West Kent HMA to provide
for residential development, as explained in the TMBC Green
Belt Exceptional Circumstance Topic Paper.

13.7 Before addressing the matter of whether or not the unmet
housing need could be accommodated in Tonbridge & Malling
Borough it is important to first question whether it is reasonable
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11.

12.

for Sevenoaks District Council to expect TMBC to address it.
Given the similarities between the two authorities (see above),
TMBC considers that it is entirely inappropriate to as the
Borough Council to accommodate unmet housing need in an
area with the same constraints that have been dismissed by
Sevenoaks District Council. It is important to bear in mind that
the part of Tonbridge & Malling Borough falling within the West
Kent HMA is wholly within the Green Belt (with the exception
of the settlements not washed over by the designation).

13.8 If Sevenoaks District Council had adopted a similar positive
approach to meeting the housing development needs of their area
in full, it is possible that there would be significantly less or no
unmet need to consider. It is unreasonable to expect TMBC to
not only meet their assessed need for housing in full but to
accommodate unmet housing need from Sevenoaks District
Council who are facing similar constraints.

13.19 To conclude, it would be unreasonable to expect
Tonbridge & Malling Borough Council to accommodate unmet
housing need from Sevenoaks District Council given that TMBC
is facing very similar constraints and challenges and is planning
to address in full its own assessed housing need. Not only would
it be unreasonable but factors including Housing Market Areas,
market capacity and infrastructure mean that TMBC could not
accommodate the identified unmet housing need.”

In addition to the contributions made by the local authorities directly concerned in the
duty to cooperate, representations were also made, in particular to the examination
process, by other parties who were interested in the issue. Representations were made
both for and against the conclusion that the duty to cooperate had been satisfied in the
present case. Whilst some reliance was placed upon this material by both parties at the
hearing of this case, it suffices to record that there were a number of participants in the
examination who maintained that the claimant had not complied with the duty to
cooperate and that this was a fundamental flaw in the preparation of the SDLP.

As set out above the claimant placed reliance in support of its contention that the duty
to cooperate had been satisfied upon the peer review of the plan process which had been
commissioned as a cross-check in relation to the process. The first element of this work
was the invitation extended by the Planning Advisory Service (“PAS”) to the claimant
to participate in a pilot project in relation to the preparation of statements of common
ground. This invitation was extended to and accepted by both the claimant and also
Tonbridge Wells Borough Council and Tonbridge and Malling Borough Council. The
programme led to a sequence of meetings, culminating in the preparation of notes
reflecting the outcome of the project, dated the 3 April 2018. Paragraph 5.2 of the note
of the discussions indicates that the need to address the matter of unmet housing need
was acknowledged on all sides as the most significant issue that needed to be addressed
in any statement of common ground between the parties. The note then considers the
question of housing need in the three districts in the HMA, and from paragraph 6.1
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onwards sets out the position in each of the authorities, and thereafter at paragraphs 8.4-
8.5 notes the risks in the current position. The note provides as follows:

“6.1 Sevenoaks and Tunbridge Wells are both planning to meet
their OAN as determined by the joint SHMA which was updated
in 2017. In Sevenoaks the OAN of 11,740 (578 dpa) compares
with an indicative figure of 13,960 (698 dpa) based on the
government’s standardised methodology. In Tunbridge Wells
the SHMA gives an OAN of 696dpa, which is consistent with
the government’s indicative figure of 692 dpa using the proposed
standard methodology.

6.2 The situation in Tonbridge and Malling is more complex.
The evidence base, which includes an up to date SHMA covering
2 housing market areas, gives an OAN of 696 dpa. This is
significantly lower than the indicative figure of 859 dpa using
the proposed standardised methodology. Members have agreed
to continue with 696 dpa figure. The Council accepts the
standardised methodology and will reflect this as national policy
in its Local Plan. However it proposes to demonstrate that the
higher figure is undeliverable based on past trends and capacity
issues. This position will be supported by evidence including the
housing deliverability study prepared by G L Hearn in
September 2017. The Council’s concerns are clarified in more
detail in its consultation response to Planning for the Right
Homes in the Right Places.

6.3 The emerging Tonbridge and Malling Local Plan, if it
continues to propose a housing supply which is lower than the
standardised OAN, clearly presents a risk to finalising an agreed
SoCG. Whilst at present neither Sevenoaks or Tunbridge Wells
will require Tonbridge and Malling to accept unmet need, it is
possible that the reverse may apply. Even if all three Councils
sign up to a SoCG which includes a lower housing figure for
Tonbridge and Malling than the standard methodology indicates,
this could be undermined when its Local Plan is examined.

8.4 The greatest risk to this SOCG is the decision by Tonbridge
and Malling to continue plan for a level of housing supply which
is below the OAN identified by the government’s standard
methodology. As Tonbridge and Malling takes its Local Plan
forwards it will be relying on evidence which states that capacity
and delivery issues prevent it from states that capacity and
delivery issues prevent it from meeting the higher OAN.

8.5 Whilst both Sevenoaks and Tunbridge Wells are aiming to
meet their standard methodology OANs, both are heavily
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13.

constrained by green belt and infrastructure issues and are
unlikely to be capable of accommodating unmet need from
Tonbridge and Malling. This pilot project is not the appropriate
place to address this matter in detail. However if the final SOoCG
is to have any real meaning and to be robust in supporting the
three Local Plans there will need to be some hard talking within
the group on this matter. This is a potential showstopper in terms
of the utility of the SoCG and its capability of serving its desired
purpose”

At a later stage it emerged that the note of the 3 April 2018 (which the claimant had
included within the appendixes to the statement) had in fact been superseded in a
subsequent note dated 10 April 2018. It seems that the representative of Tonbridge and
Malling Borough Council had, in response to receipt of the 3 April 2018 draft, made
suggestions in relation to amendments to the draft, including the observation that the
claimant would have elements of unmet housing need. Thus, paragraphs 6.1 and
following of the note were redrafted as follows:

“6.1 During the short lifespan of this pilot project there have
been several changes to both the policy background, for example
the revised draft of the NPPF issued for consultation on 5 March
2018 and to the emerging evidence base which will support the
three Local Plans. Consequently the three Councils have not
been in a position to identify firm figures for unmet need or to
have any meaningful discussion on this cross boundary issue.
The current situation, at the end of the pilot project, is as follows.

Sevenoaks DC

6.2 In Sevenoaks the OAN of 12,400 compares with an
indicative figure of 13,960 based on the government’s
standardised methodology. With Regulation 19 submission
planned to take place in early 2019 it likely to fall outside the
NPPF transition period, therefore the higher figure will apply.
However the district is highly constrained, with 93% of the
district lying within the Green Belt and 60% within AONBSs.

6.3 The Council is currently examining the potential of releasing
some Green Belt land where a convincing exceptional
circumstances case is made. This would mean that any proposed
development would need to deliver evidenced social and
community benefits as well as housing. Sites where this might
be the case will be the subject of Regulation 18 consultation.
This may increase the housing land supply but it remains
unlikely that Sevenoaks DC Tonbridge and Malling DC will be
able to meet its housing need in full.

Tonbridge and Malling BC

6.4 The evidence base for the Tonbridge and Malling Local Plan,
which includes an up to date SHMA covering two housing
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15.

market areas, gives an OAN of 696 dpa. This is significantly
lower than the indicative figure of 859 dpa using the proposed
standardised methodology. However the position has changed
since the pilot project began with the revised NPPF draft
proposing a transitional period for introducing the standardised
methodology of assessing housing need. Provided the
Regulation 19 submission can be made within the transition
period, as proposed by the Council, then the lower locally
derived OAN can be used. This level of housing growth is
considered deliverable.

Tunbridge Wells BC

6.5 When the pilot project commenced Tunbridge Wells BC was
planning to meet its locally derived OAN as determined by the
joint SHMA which was updated in 2017. The SHMA sets an
OAN of 696 dpa for Tunbridge Wells, which is consistent with
the government’s indicative figure of 692 dpa using the proposed
standard methodology. Recently updated evidence on strategic
flood risk suggests that some re appraisal may be necessary, but
the Council is still endeavouring to ensure that it can meet its
own housing need.

Summary

6.6 Each of the Councils has a clear figure for its housing need,
but whilst Tonbridge and Malling BC is confident that it can
meet its need, Sevenoaks DC and Tunbridge Wells BC have not
yet completed the work needed to determine whether or not they
can meet their housing need. Thus the Councils are not yet in a
position to reach agreement on their housing needs. The councils
are not yet in a position to reach agreement on the matter of
housing supply.”

In autumn 2018 the claimant commissioned Intelligent Plans and Examinations (I1Pe)
to undertake a review of the Regulation 18 draft of the SDLP, with a particular focus
on the Green Belt and the question of exceptional circumstances. A meeting was held
on 1 November 2018, and on the 4 December 2018 Ms Laura Graham, who had
undertaken the review, produced a report of her advice. Within that advice she noted
that there was “no absolute requirement in the NPPF to meet housing need”, but that if
development needs could not be met outside the Green Belt it would be necessary to
demonstrate through the sustainability appraisal process that the consequences of not
meeting that need had been fully and properly addressed.

On the 17 December 2018 the claimant contacted the Planning Inspectorate (“PINS”)
with a view to arranging an advisory visit in order to assess the plan which was at that
stage in the midst of the Regulation 19 consultation (the Regulation 19 consultation
closed on the 4 February 2019). On the 6 February 2019 the advisory visit from PINS
was undertaken by an experienced Inspector, Mr Jonathan Bore. One of the important
topics for discussion at that meeting was the change that the claimant was considering
to altering the base date of the SDLP to 2019-35. The note of the advisory visit identifies
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17.

that the plan fell seriously short of meeting its housing need in full, based upon the
standard method. In relation to the duty to cooperate the note of the meeting records as
follows:

“The Duty to Cooperate

Sevenoaks haven’t sent formal letters asking other authorities to
accommodate unmet need. They say they don’t want to, because
no authorities are willing to help with unmet need and asking the
question would sour relations with them. Some neighbouring
authorities such as Tandridge may also have unmet need. There
is a SoCG with other authorities and a MOU with Maidstone, but
the Council did not say that there is constructive engagement
among the neighbouring authorities to resolve the issue, nor
could they point to any ongoing strategic level cross boundary
planning to look at how identified needs could be
accommodated.”

The note goes on to record the comments on the issues made by Mr Bore at the meeting.
In particular, within the comments on the issues he noted as follows:

“If the OAN really could not be accommodated within the
District, | said that there should be clear evidence of positive
engagement among the group of neighbouring authorities in
order to resolve the issue on a cross boundary basis. Currently,
despite the MoU and SoCGs, this did not appear to exist in a
positive form. | said that any Inspector would look closely at this
in regard to whether the Duty to Cooperate had been fulfilled.”

The advisory visit by Mr Bore on behalf of PINS was followed by correspondence from
the defendant seeking to understand how the visit had gone, and offering assistance
from PAS in relation to guiding the future progress of the plan. This correspondence
led to a meeting on the 6 March 2019 between Mr Gleave and a colleague from the
claimant and representatives of the defendants. The notice of the meeting of the 6 March
observes as follows:

“Sevenoaks asked whether MHCLG meets with LPAs on a
regular basis following an Advisory Visit or whether there were
particular concerns with the emerging Sevenoaks plan. MHCLG
explained that following the AV the Department had been made
aware that there were some potentially significant issues with
housing numbers and Duty to Co-operate, and constraints
including Green Belt. Given these could be potential
‘showstoppers’ MHCLG wanted to talk through the issues, find
out what further work Sevenoaks may be doing in respect of
these and to discuss whether there is any assistance MHCLG
could provide as the authority prepares its plan for submission.

In terms of the Duty to Co-operate, Sevenoaks explained they
had met regularly with neighbouring authorities at Officer and
Member level to discuss x-boundary issues, of which housing
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need was a standing item on the agenda. In addition, a regular
Kent-Planning Officers Group was held at Kent County Council.
This operates along similar lines to the ALBPO forum in London
and serves to update colleagues on Local Plan preparation.
Statements of Common Ground are currently being prepared
with neighbours on strategic cross-boundary matters, including
housing need.

DR advised that the balance between protecting the environment
and meeting housing needs was a planning judgement that had
to be made locally. SH set out that the approach the LPA took
would need to be justified, both in terms of why the authority
was unable to meet its own needs and the reasons behind
neighbouring authorities not being asked to accommodate some
of Sevenoaks needs.”

On the 11 April 2019 Mr Gleave, on behalf of the claimant, wrote to neighbouring
planning authorities in relation to the progress that was being made in respect of the
plan. They were also invited to an event which was being facilitated by PAS to be held
later in the month. The correspondence contains the following in relation to the duty to
cooperate:

“The Council is of the view that all authorities bordering
Sevenoaks, and Kent County Council, have engaged actively and
on an on-going basis to meet the provisions of the Duty to Co-
operate. In particular, Statements of Common Ground (SoCGs)
are in the process of being agreed to formally clarify if it is
possible to meet unmet housing needs from adjoining areas.
Notwithstanding the provisions of the SoCG and for the sake of
completeness, | write to formally ask if is in a position to meet
any of Sevenoaks’ unmet housing need as outlined above. In the
event that this is not possible, | would also be grateful for your
views on the preparation of a joint sub-regional strategy to
address future housing requirements.”

The duty to cooperate workshop took place on the 14 April 2019 and a note was
prepared minuting the meeting. An experienced former Inspector, Mr Keith Holland,
facilitated the workshop. Updates were provided by the local planning authorities who
attended and, in particular, the update from the claimant identified that the SDLP
housing supply left a shortfall measured against the standard methodology requirement
of approximately 1,900 dwellings across the plan period, equating to about 17%. The
claimant provided a summary of the activities which they had undertaken in order to
address the duty to cooperate. Following discussion of the issues a note records Mr
Holland advising that in his view “SDC has done all it can and is able to demonstrate
that it has satisfied the duty to cooperate requirement”. This note of the workshop then
records further discussions in relation to the potential to a sub-regional strategy to
address unmet housing needs across the area.
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A note of these meetings held with PAS was also provided by IPe who undertook the
work for PAS. Their note covers both the meeting which was held on the 17 April 2019
and a first meeting between Mr Gleave and his colleagues on behalf of the claimant and
Mr Holland. The claimant’s position as expressed in the SDLP was explained to Mr
Holland in the meeting on the 17 April 2019 and noted as follows:

2.2 The discussion focussed on the implications of the DtC for
the soundness assessment of the SLP. At the time of the meeting,
the Council’s intention was to submit the SLP for examination
at the end of the month (it was subsequently submitted on 30
April 2019). The discussion included a review of advice
provided by Laura Graham of IPe and Jonathan Bore from the
Planning Inspectorate (PINS). SDC feels that there is a degree of
inconsistency between the PINS advice and that provided by IPe.
SDC believe that the advice from PINS is based on a
misunderstanding of the approach being adopted by the SDC. In
the view of the SDC, PINS failed to fully appreciate that the
council attempts unmet housing need as an exceptional
circumstance justifying consideration of Green Belt (GB) land
release. What PINS calls a “Council imposed impediment” (the
provision of infrastructure for the existing community) is not the
defining exceptional circumstance consideration — it is simply
the logical requirement that any development in the GB needs to
be accompanied by adequate infrastructure. In other words, SDC
believes that PINS has placed too much emphasis on the
infrastructure point and not enough on the unmet need
consideration.”

The note prepared by IPe in relation to the workshop on the 14 of April 2019 provides
as follows in relation to the views expressed in respect of the duty to cooperate:

“3.3 The message regarding the importance of the DtC and the
way it is dealt with at local plan examinations was repeated. All
parties present appreciate how important the local duty is and
how it has the potential to derail examinations. Each of the
councils present outlined the position they are in at present
regarding their development plans. From the discussion, it is
clear that none of the authorities present are in a position to help
meet any unmet housing need generated by SDC. In fact, most
of the authorities believe that they are unlikely to be able to meet
their own needs. The discussion thus confirmed and reinforced
the contention made in the Submission version of the SLP that
the Council is unable to meet its own needs and cannot rely on
the DtC to resolve the problem. The importance of preparing a
clear and convincing narrative for the forthcoming SDC local
plan examination was again stressed.

3.4 The importance of continuing to seek to meet development
needs in West Kent through cooperative strategic working was
discussed. In this regard, the need for a strategic approach to
infrastructure was emphasised. KH explained the importance of
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getting member involvement and buy-in to any strategic work
and that the more formal the process, the more likely it was to
convince a local plan examiner that the councils are doing all
they can to use the DtC effectively. Clir Piper expressed severe
reservations about the likelihood of effective strategic planning
because of what he described as an inconsistency between the
political message provided by the government regarding the GB
and the guidance in the NPPF. KH pointed out that under the
DtC there is nothing to stop local authorities undertaking joint
strategic planning of the sort that previously happened in the
South East through SERPLAN (London and South East
Regional Planning Conference). KH also explained that the
policy in the NPPF makes it clear that where there are
exceptional circumstances local authorities ca revise GB
boundaries, but that this must be done through their local plans
and not through the development management process.”

On the 30 April 2019 the plan was submitted for examination. As set out above
Statements of Common Ground with neighbouring authorities were produced as part of
the examination process. The examination hearing sessions commenced on the 24
September 2019, and issues in relation to the duty to cooperate were canvased on the
first day of the hearing. On the 14 October 2019 correspondence was received by the
claimant from the Inspector raising concerns that she had in relation to whether or not
the claimant’s approach to the SDLP had met the requirements of the duty to cooperate.
There then followed further correspondence between the claimant and the Inspector
which it is unnecessary to rehearse in detail for the purposes of this judgment. Suffice
to say, that during the course of that exchange of correspondence the claimant provided
detailed responses and further documentation including, for instance, the corrected note
of the 10 April 2018. By the 13 December 2019 the Inspector had confirmed her view
that the claimant had not discharged the duty to cooperate and therefore indicated that
unless the claimant intended to withdraw the plan from examination the only course
available was for her to produce a report concluding that the plan was not legally
compliant. On the 3 January 2020 the claimant requested that the Inspector issue her
report as soon as possible. This led to the production of the Inspector’s final report
issued to the claimant on the 2 March 2020 and comprising the decision which is the
subject of this challenge.

The Inspector’s final conclusions in relation to the issues with respect to the duty to
cooperate are set out in the decision which is under challenge. In order to provide the
full context for the Inspector’s decision it is necessary to set out her conclusions at some
length. At the outset of her decision the Inspector set out that the starting point for the
examination was the assumption that the local authority had submitted what it
considered to be a legally compliant and sound plan. She confirmed that this was the
basis for her examination. She further set out by way of introduction that having reached
conclusions in relation to the duty to cooperate she did not go on to consider whether
the plan was sound or was compliant with other legal requirements. She points out that
if the local planning authority cannot demonstrate that the duty to cooperate has been
complied with then, under section 20(7A) of the 2004 Act, the examiner is bound to
recommend non-adoption of the local plan. In her decision the Inspector addresses the
evidence in relation to the duty to cooperate in the following paragraphs:
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“17. I acknowledge that the Council has prepared a joint evidence base
with other local planning authorities which underpins many of the
policies in the Plan, including a Strategic Housing Market Assessment
(SHMA) with Tunbridge Wells Borough Council. The SHMA
examines the overall housing need in the West Kent Housing Market
Area (HMA), need from different sizes of homes (both market and
affordable) and needs for particular types of homes, particularly from
the growing older population. The assessment of housing need does not
include any specific provision for meeting unmet needs of adjoining
areas, which the SHMA says will need to be considered through the DtC.
In respect of compliance with the DtC, my concern relates to the lack of
ongoing, active and constructive engagement with neighbouring
authorities in an attempt to resolve the issue of unmet housing need and
the inadequacy of strategic cross boundary planning to examine how the
identified needs could be accommodated. The joint evidence base
produced by the Council in co-operation with others is not, therefore, of
direct relevance to this matter as it does not address unmet housing
needs.

18.The Council sets out the nature and timing of the engagement and
cross boundary planning that was undertaken in its DtC Statement and
Appendices and in Appendix 1: Schedule A attached to its letter, dated
18 November 2019, with the minutes of most of these meetings provided
in the DtC Statement. This indicates that a number of meetings took
place between the Council and its neighbouring authorities, along with
other prescribed bodies, during the preparation of the Plan. These
include meetings of the West Kent DtC group and the West Kent
Statement of Common Ground (SoCG) Pilot Programme group.

19. The minutes of the West Kent DtC meeting, on 2 August 2017,
which was held the day before consultation began on the Sevenoaks
Local Plan Issues and Options (Regulation 18), do not mention the
unmet housing need in Sevenoaks District, nor do they make reference
to any discussion relating to how those unmet needs could be
accommodated. The DtC Forum notes, on 23 August 2017, do not make
any reference to the position at that time in Sevenoaks District Council.
The summary of the initial meeting of the West Kent SoCG group with
planning consultants, Intelligent Plans and Examinations (IPE), held on
22 January 2018, set out in the Facilitator’s Note, dated 3 April 2018,
does not mention the unmet housing need in Sevenoaks District, nor
does it make reference to any discussion relating to how those unmet
needs could be accommodated.

20. The notes of the SoCG Pilot Programme: West Kent Group, on 12
February 2018, indicate that the difficulties faced by Sevenoaks were
briefly discussed in respect of Objectively Assessed Need [OAN], but
state that Sevenoaks ‘is testing options to assess the way forward’. The
summary of the meeting, held on 14 March 2018, set out in the
Facilitator’s Note, dated 3 April 2018, does not mention the unmet
housing need in Sevenoaks District, nor does it make reference to any
discussion relating to how those unmet needs could be accommodated.
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The Facilitator’s Note does, however, refer to a ‘table of draft key
strategic cross boundary issues’ which had emerged through
discussions, including the ‘need to address the matter of unmet need in
the HMA’, which was acknowledged to be the most significant issue. It
goes on to say that ‘Sevenoaks and Tunbridge Wells are both planning
to meet their OAN as determined by the joint SHMA which was updated
in 2017°.

21.The Council has since stated, in Appendix 1: Schedule A to its letter,
dated 18 November 2019, that the Facilitator’s Note from the meeting
of the West Kent SoCG Pilot Project on 3 April 2018 was incorrect, as
it referred to Sevenoaks District Council planning to meet its OAN in
full. The Council refers to all three HMA authorities commenting in
April 2018 that this statement was incorrect, but that a final version of
this note was not sent through by the Planning Advisory Service [PAS]
in 2018. The Council contacted the Facilitator on 27 September 2019,
during the Hearing sessions, and a finalised note, dated 10 April 2018,
was duly issued. The Council submitted the original Facilitator’s Note
twice in its DtC Statement, however, no mention was made in that
document about the inaccuracy of those minutes. Nor was any amended
version sought from the Facilitator until the matter was raised during the
Hearing session. Not only have changes been made to paragraph 6.3 of
that document, which now says that ‘it remains unlikely that Sevenoaks
District Council will be able to meet its housing need in full’, but there
are additional paragraphs inserted, as well as changes/additions made to
other paragraphs.

22. Significantly, paragraph 6.1 of the amended version of the
Facilitator’s Note now says that ‘the three Councils have not been in a
position to identify firm figures for unmet need or to have any
meaningful discussion on this cross boundary issue’. Paragraph 6.6
concludes that, ‘each of the Councils has a clear figure for its housing
need, but whilst Tonbridge and Malling is confident that it can meet its
own need, Sevenoaks and Tunbridge Wells have not yet completed the
work needed to determine whether or not they can meet their housing
need. Thus, the Councils are not yet in a position to reach agreement on
the matter of housing supply’. As such, it is apparent that, in April 2018,
the three Councils were not aware of the extent of any unmet need.
Consequently, while the evidence, up to this point, indicates that the
Council was engaging in discussion, it does not demonstrate that
constructive engagement was taking place on the strategic matter of
unmet housing needs.

23. The minutes of the West Kent DtC meeting on 11 September 2018,
the day after the consultation period had ended on the Regulation 18
Plan, do not mention the unmet housing need in Sevenoaks District, nor
do they make reference to any discussion relating to how those unmet
needs could be accommodated. The first time that the minutes of the
DtC meetings refer to addressing the unmet need in Sevenoaks is at the
DtC meeting between Sevenoaks District Council and Tonbridge and
Malling Borough Council on 13 March 2019, when it is noted that
‘officers discussed the potential requirement for a follow up letter to
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request that neighbouring authorities assist with Sevenoaks’ unmet
need, where it is practical to do so’. This was at a very late stage in the
Plan preparation process, following the Regulation 19 consultation on
the Plan and only around 7 weeks prior to the submission of the Local
Plan for Examination on 30 April 2019.

24. Although the DtC statement indicates that Officer and Member level
meetings were held with neighbouring authorities, and a joint evidence
base with neighbouring authorities in the West Kent HMA was
produced, the minutes of the meetings provide no substantial evidence
that the Council sought assistance from its neighbours in meeting its
unmet housing need or in devising an agreed approach for
accommodating this unmet need, before the publication of the
Regulation 19 Plan. Indeed, it is unclear from the notes of these
meetings when unmet need was first discussed. Housing was
appropriately identified as a key strategic cross boundary issue, but the
evidence from the notes of these meetings does not indicate that there
has been ongoing, active and constructive engagement with
neighbouring authorities with regard to Sevenoaks’ unmet housing need.

25. At the Hearing sessions, concerns were expressed by participants
about the lack of co-operation between the Council and neighbouring
authorities to address the issue of unmet housing need. However, | note
that, neighbouring authorities have made positive comments about
engagement overall and have not said that the Council has failed the
DtC. Other parties have advanced similar comments. Nevertheless, the
Hearing Position Statements (HPSs) submitted by both Tonbridge and
Malling Borough Council and Tunbridge Wells Borough Council do
raise matters of concern about unmet housing need in the District and
the engagement between the authorities in this respect, particularly that
the Council did not formally raise this as an issue with its neighbours
until after the public consultation on the Regulation 19 Plan was
completed. This is confirmed in the Hearing Position Statements
provided by the other two Councils! within the HMA.

26. In paragraph 13.2 of its HPS, Tonbridge and Malling Borough
Council confirms that during the consultation on the Regulation 18 and
Regulation 19 versions of the Tonbridge and Malling Borough Local
Plan, Sevenoaks District Council did not make a formal request for
Tonbridge and Malling to address the unmet need in Sevenoaks.
Furthermore, it goes on to say that despite Officers from Tonbridge and
Malling Borough Council and Sevenoaks District Council engaging on
a regular basis to discuss cross-boundary strategic matters, Tonbridge
and Malling Borough Council Officers ‘did not receive any formal
requests to address unmet housing need’ from Sevenoaks District
Council.

27. The Regulation 19 Tonbridge and Malling Local Plan was subject to
public consultation between 1 October and 19 November 2018. The
Council says that it became aware of the extent of its unmet need
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following the consideration of the representations to the Regulation 18
version of the Sevenoaks District Local Plan, which ended on 10
September 2018. However, the Council did not request that Tonbridge
and Malling Borough Council considered the possibility of
accommodating unmet housing need from Sevenoaks during the
Regulation 19 consultation on the Tonbridge and Malling Local Plan.
This highlights the lack of engagement with this neighbouring authority
on this issue at a crucial stage in the Plan preparation process.

28. In paragraph 1.04 of its HPS, Tunbridge Wells Borough Council
confirms that it received communication from Sevenoaks District
Council on 11 April 2019 formally asking if it would be in a position to
meet any of its unmet housing need. This was after the Regulation 19
consultation and just before the Plan was submitted for Examination,
leaving no time for a proper consideration of the issues by either Council
and for Sevenoaks to consider whether or not its Plan remained
appropriate in the knowledge that its unmet housing needs would not be
provided for in neighbouring authority areas. Indeed, at paragraph 1.06,
Tunbridge Wells Borough Council states that if this request had been
made at any point prior to the submission of its comments on the
Regulation 19 version of the Plan, then its response would have
addressed this issue more fully.

29. | appreciate that these neighbouring authorities say that there
has been regular, constructive and cooperative liaison between
the three West Kent authorities, including the preparation of joint
evidence base studies. However, the evidence before me,
including the minutes of meetings and the HPSs, does not
demonstrate that there has not been active, constructive or on-
going engagement in respect of unmet housing need.”

24.  The Inspector went on to address the statements of common ground which had been
prepared in order to deal with cross-boundary issues. Her conclusion in relation to those
statements of common ground is set out as follows:

“32. These SoCGs were prepared too late to influence the
preparation of the Plan. Indeed, in an email to MHCLG, dated
15 March 2019, the Council says that it ‘is in the process of
preparing SoCGs to address, amongst other things, the issue of
unmet need.” However, these SOCGs were completed following
the submission of the Plan for Examination. As a result, the
SoCGs set out the issues to be addressed following the
submission of the Plan rather than the progress made to address
them prior to submission. They imply that these matters will be
dealt with in any review of the Plan. However, the Duty required
by the Act applies specifically to plan preparation, and plan
preparation ends when the plan is submitted for Examination.

33. For these reasons, the SoCGs do not demonstrate that
effective and joint working has been undertaken, particularly in
respect of unmet housing need, nor do they document the
progress made in co-operating to address this.
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34. | acknowledge that discussions have taken place as part of
the West Kent Leaders’ Forum with regards to the preparation of
a sub-regional strategy, but this represents engagement in
relation to a solution in the future, not the submitted Plan. At the
DtC Workshop, on 24 April 2019, the group discussed the
potential for a sub-regional strategy to address any unmet needs
across the area, with this approach having been discussed
through Kent Leaders’ meetings. However, this approach is at a
very early stage and this, along with the agreed actions in the
SoCGs, relate to proposed joint working in the future, which is
not something that is relevant to the consideration of the DtC in
relation to the preparation of this Plan.”

25.  The Inspector then proceeded to consider the question of the timing of the engagement
in relation to, in particular, the extent of unmet housing need which was the strategic
issue at the heart of her concerns in relation to the duty to cooperate. She sets out her
conclusions in relation to this issue in the following paragraphs:

“35. The Council refers to the extent of unmet housing need
becoming apparent once a full assessment of the comments
received on the Regulation 18 consultation was undertaken,
which would have been after 10 September 2018. The
Regulation 19 version of the Local Plan was considered by the
Council’s Planning Advisory Committee on 22 November 2018
and by Cabinet on 6 December 2018. The Council says, in its
letter dated 18 November 2019, that it ‘could have gone back to
neighbours at this point’, but decided not to, as it was felt that,
as discussions had already indicated that an unmet need of 600
dwellings could not be accommodated, ‘it was therefore
extremely unlikely that a higher unmet need would be met
elsewhere’.  Nevertheless, the minutes of meetings with
neighbouring authorities prior to this, which I refer to in
paragraphs 19 to 22 above, either do not mention the unmet
housing need or the extent of any unmet housing need in
Sevenoaks District. There is no evidence, therefore, to support
the Council’s statement that discussions had already indicated
that an unmet need of 600 dwellings could not be accommodated
in the neighbouring authorities.

36. | note the comments of Tonbridge and Malling Borough
Council, made in a letter, dated 1 February 2019, in response to
the Regulation 19 consultation on the Plan that ‘all three West
Kent Authorities confirmed that they were seeking to meet as
much of their needs as possible and acknowledged the practical
difficulties of taking any unmet need from each other’ at the DtC
meeting on 11 September 2018, despite the minutes not
recording this. Tonbridge and Malling Borough Council’s
response to the Regulation 19 consultation goes on to say that ‘at
that time the draft Sevenoaks Local Plan included options that
could have met the vast majority of its need for housing. The
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best case scenario resulting in approximately 600 dwellings of
unmet need across the Plan period.” However, there is no
evidence from the minutes of the DtC meetings that even this
level of unmet need had been discussed in a meaningful way.

37, The full extent of unmet need only became apparent to the
Council following the consideration to the responses of the
Regulation 18 consultation, after the DtC meeting on 11
September 2018, and during the preparation of the Regulation 19
Plan. Under the DtC, it is reasonable to expect the Council to
have contacted its neighbours as soon as it became clear that it
would not be able to accommodate its own needs. This would
have allowed the authorities to engage constructively in an
attempt to resolve this issue prior to the publication of the Plan
at the Regulation 19 stage. However, there is no evidence to
show that this occurred. Indeed, if the engagement had occurred
between the Regulation 18 and Regulation 19 versions of the
Plan, once the Council was aware of the level of unmet need, it
might have resulted in a more positive outcome. Given earlier
notice and more time for in-depth engagement, discussion and
consideration, neighbouring authorities may have been able to
accommodate some of Sevenoaks’ unmet need. Alternatively, if
the neighbouring authorities had not been able or willing to meet
these needs, the Council would have had the time to formally
reconsider its own constraints to reach a final view on whether
or not it could appropriately fully meet its own housing needs in
the knowledge that they would not be met outside the District.
This could have included a reconsideration of the balance to be
struck between planning policies that might constrain
development and the merits of providing sufficient housing to
meet identified needs. Ultimately, this process may, or may not,
have led to the same outcome. However, it is not possible for
me to know whether this would have been the case because
effective and constructive engagement on this issue did not take
place.

38. From the evidence before me, therefore, it is apparent that
the Council did not engage with its neighbouring authorities on
this matter at the appropriate time.

39. It is noted that neighbouring authorities have not indicated
any willingness to take unmet need from Sevenoaks, in part due
to the extent of Green Belt, but proper engagement at the right
time would have enabled all three authorities and others in the
wider area to properly grapple with the issues arising from unmet
housing need. There is, of course, no guarantee that such an
approach would have resulted in arrangements being made for
Sevenoaks’ housing needs to be met in full. However, in my
view, earlier and fuller proactive engagement on this crucial
issue, in accordance with national policy, would have been
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significantly more likely to result in an effective strategy for
meeting Sevenoaks’ unmet need.”

The Inspector then proceeded to consider the peer review processes which had been
undertaken by the claimant, in terms of external advice from IPe in November 2018,
the PINS advisory visit in February 2019, the advice which had been received from the
defendant and the review of the plan and the PAS workshop which had occurred on the
24 April 2019. Dwelling initially on the PAS workshop, and subsequently focusing on
the other elements of peer review, the Inspector’s conclusions are set out as follows:

“42. At this Workshop, the Council set out what it considered to
be the unmet need of around 1,900 dwellings in its Plan to be
submitted for Examination. The Note on the DtC and the Local
Plan, prepared by IPE, dated 7 May 2019, following the PAS
Workshop, was not submitted as part of the Council’s DtC
Statement. This note concludes that ‘none of the authorities
present is in a position to help meet any unmet housing need
generated by Sevenoaks District and it stresses the importance
of continuing to meet development needs in West Kent through
cooperative strategic working’.

43. The Council suggests that the PAS Note provides evidence
that a solution to address unmet need now does not exist through
the DtC. However, the PAS Note does not set out a detailed
assessment of how the DtC has been complied with.
Furthermore, the PAS Workshop was undertaken at a very late
stage in the Local Plan preparation process and if the
engagement had occurred as soon as the Council was aware of
the broad level of unmet need and, in any event, in advance of
the Regulation 19 version of the Local Plan, it might have
resulted in a more positive outcome. Alternatively, it may have
been that the Council’s conclusions were correct and that the
unmet need could not be addressed by neighbouring authorities.
However, on the evidence before me, | am unable to conclude
that the issue of addressing unmet need had been given adequate
consideration. Whether or not there is a cross boundary solution
to unmet need is not a requirement of the DtC. The Duty is to
engage constructively, actively and on an on-going basis and, on
the evidence before me, 1 am unable to conclude that this has
taken place.

44. The Council says that had the peer review process, which
was set up to run alongside the Regulation 19 consultation, raised
significant concerns, the Council would not have submitted the
Plan. Nevertheless, significant concerns were raised in relation
to the DtC at the Advisory Visit carried out by the Planning
Inspectorate in February 2019, as set out in the note of this
meeting.

44. The visiting Inspector noted that the Council had not sent
formal letters asking other authorities to accommodate unmet
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need and that it could not point to any ongoing strategic level
cross boundary planning to look at how identified needs could
be accommodated. He went on to advise that, if the OAN really
could not be accommodated within the District, then there should
be clear evidence of positive engagement among the group of
neighbouring authorities in order to resolve the issue on a cross
boundary basis and that, despite the Memorandum of
Understanding and SoCGs, this did not appear to exist in a
positive form. These issues were not adequately resolved before
submission.

45. T understand the Council’s reasons for seeking the advice
from PAS and its hope that this would have identified potential
‘showstoppers’ in advance of submission. However, it is
apparent that the PAS Workshop would not have benefitted from
the full extent of evidence that is before me, particularly given
that the DtC Statement was not submitted until May 2019. Nor
would it have had the benefit of the time available to an Inspector
for the examination of that detailed and complex evidence or the
discussion at the Hearing sessions.

46. The Council submitted its note of the DtC Workshop in
Appendix 4 of its DtC Statement in which it states that ‘KH
advised that, in his view, Sevenoaks District Council has done
all it can and is able to demonstrate that it has satisfied the DtC
requirement.” However, the Note of the same meeting prepared
by IPE, does not state that the DtC has been met or that KH
advised that this was the case.

47. Moreover, although it is reasonable for any authority
preparing a local plan to seek advice from outside bodies in the
way that the Council did, doing so cannot ever provide a
guarantee that the Plan will, at its formal Examination, be found
to be legally compliant. In any event, given the timing of the
peer review, | consider that it was held far too late in the
preparation process for it to be effective.”

The final point addressed by the Inspector was whether it would be possible to proceed
with the examination, applying the defendant’s indication in correspondence with PINS
that Inspectors should be pragmatic in getting plans into place. Her conclusions in
relation to this point, and indeed the position overall, are set out in the following
paragraphs of her decision.

“49. The Secretary of State wrote to the Planning Inspectorate,
on 18 June 2019, in which he stressed to Inspectors the
importance of being pragmatic in getting plans in place that, in
line with paragraph 35 of the NPPF, represent a sound plan for
the authority.

50. The Secretary of State’s letter refers to a previous letter
written in 2015 by the Rt Hon Greg Clark. This earlier letter also
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28.

The law

29.

stresses the importance of Inspectors working in a pragmatic
way with Councils towards achieving a sound local plan, by
finding plans sound conditional upon a review in whole or in part
within five years of adoption, giving Councils the option to
undertake further work to address shortcomings identified at
Examination and highlighting significant issues to Councils very
early on and giving Councils the full opportunity to address
issues.

51. In accordance with this advice, | have worked in a pragmatic
way with the Council towards achieving a sound Plan as far as
practicable. However, given that it is a failure in the legal DtC
that | have identified, this could not be resolved by finding the
Plan sound conditional upon a review, nor does the Council have
the option to undertake further work, as any failure in the DtC
cannot be rectified following submission. Once I had considered
all of the evidence presented to me in writing and at the Hearing
sessions in relation to the DtC, | immediately notified the
Council and cancelled future Hearings. | also gave the Council
the opportunity to provide any additional evidence relating to the
DtC undertaken prior to the submission of the Plan for
Examination.  Furthermore, had it been possible for the
Examination to proceed, if, for example, the DtC had been
complied with, I would have been pragmatic in considering any
Main Modifications required to make the Plan sound. However,
there is no scope within the Examination process to correct a
failure to comply with the DtC following submission of the Plan.

52. The DtC Appendices that the Council has submitted in
response to my letters include several statements and letters from
neighbouring authorities and Parish Councils, as well as from
Representors with an interest in the Plan. | have considered their
comments carefully, however, none provides any substantial
evidence which would lead me to a different view.

53. For the reasons set out above the DtC set out in Section 33A
has not been complied with.”

In the light of these conclusions the Inspector reached the overall decision that the duty
to cooperate had not been complied with and therefore she was bound to recommend
that the plan not be adopted.

The SDLP, as a development plan document, has to be prepared in accordance with the
provisions contained within Part 2 of the Planning and Compulsory Purchase Act 2004.
Section 19 of the 2004 Act sets out certain requirements in relation to the contents of a
development plan document. The relevant provisions of section 20 of the 2004 Act in
relation to independent examination are as follows:

20. Independent examination
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(1) The local planning authority must submit every development
plan document to the Secretary of State for independent
examination.

(2) But the authority must not submit such a document unless-

(a) they have complied with any relevant requirements contained
in the regulations under this Part, and

(b) they think the document is ready for independent
examination.

(4) The examination must be carried out by a person appointed
by the Secretary of State.

(5) The purpose of an independent examination is to determine
in respect of the development plan document-

(a) whether it satisfies the requirements of sections 19 and 24(1),
regulations under section 17(7) and any regulations under
section 36 relating to the preparation of development plan
documents;

(b) whether it is sound and

(c) whether the local planning authority complied with any duty
imposed on the authority by section 33A in relation to its
preparation.

(7) Where the person appointed to carry out the examination-
(a) has carried it out, and

(b) considers that, in all circumstances, it would be reasonable to
conclude-

(i) that the document satisfies the requirements mentioned in
subsection (5)(a) and is sound, and

(i) that the local planning authority complied with any duty
imposed on the authority by section 33A in relation to the
document’s preparation, the person must recommend that the
document is adopted and given reasons for the recommendation.

(7A) Where the person appointed to carry out the examination —
(a) has carried it out, and
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31.

(b) is not required by subsection (7) to recommend that the
document is adopted, the person must recommend non-adoption
of the document and give reasons for the recommendation.

(7B) Subsection (7C) applies where the person appointed to
carry out the examination-

(a) does not consider that, in all circumstances, it would be
reasonable to conclude that the document satisfies the
requirements mentioned in subsection (5)(a) and is sound, but

(b) does consider that, in all circumstances, it would be
reasonable to conclude that the local planning authority
complied with any duty imposed on the authority by section 33A
in relation to the document’s preparation.

(7C) If asked to do so by the local planning authority, the person
appointed to carry out the examination must recommend
modifications of the document that would make it one that-

(a) satisfies the requirements mentioned in subsection (5)(a), and
(b) is sound.”

As can be seen from the provisions of section 20, of particular note for present purposes
is the provision contained in section 20(5) that the purpose of the independent
examination includes an examination of whether the plan is sound, and also whether
the local planning authority has submitted a document that has been prepared in
compliance with the duty under section 33A of the 2004 Act in relation to its
preparation. By virtue of the provisions contained within section 20(7), (7B) and (7C),
where the Inspector determines that it would not be reasonable to conclude that the local
planning authority had complied with the section 33A duty then the Inspector can
neither recommend modifications nor adoption of the document. This is in effect what
happened in the present case.

It is not disputed that the duty under section 33A of the 2004 Act applied to the
preparation of the local plan by virtue of section 33A(3) of the 2004 Act. The nature
and content of the duty is described in the following provisions of section 33A:

“33A Duty to co-operate in relation to planning of sustainable
development

(1) Each person who is—
(@) a local planning authority,

(b) a county council in England that is not a local planning
authority, or

(c) a body, or other person, that is prescribed or of a prescribed
description, must co-operate with every other person who is
within paragraph (a), (b) or (c) or subsection (9) in maximising
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the effectiveness with which activities within subsection (3) are
undertaken.

(2) In particular, the duty imposed on a person by subsection (1)
requires the person—

(a) to engage constructively, actively and on an ongoing basis in
any process by means of which activities within subsection (3)
are undertaken, and

(b) to have regard to activities of a person within subsection (9)
so far as they are relevant to activities within subsection (3).

(3) The activities within this subsection are—
(a) the preparation of development plan documents,
(b) the preparation of other local development documents,

(c) the preparation of marine plans under the Marine and Coastal
Access Act 2009 for the English inshore region, the English
offshore region or any part of either of those regions,

(d) activities that can reasonably be considered to prepare the
way for activities within any of paragraphs

(@) to (c) that are, or could be, contemplated, and

(e) activities that support activities within any of paragraphs (a)
to (c), so far as relating to a strategic matter.

(4) For the purposes of subsection (3), each of the following is a
“strategic matter”—

(a) sustainable development or use of land that has or would have
a significant impact on at least two planning areas, including (in
particular) sustainable development or use of land for or in
connection with infrastructure that is strategic and has or would
have a significant impact on at least two planning areas, and

(b) sustainable development or use of land in a two-tier area if
the development or use—

(i) is a county matter, or
(i) has or would have a significant impact on a county matter.”

It will be noted from section 33A(7) that a person who is seeking to comply with the
duty to cooperate must have regard to guidance issued by the defendant on how that
duty is to be complied with. Material in that regard is contained both within the National
Planning Policy Framework (“the Framework”) and in the Planning Practice Guidance
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(“the PPG”). The relevant provisions of the Framework dealing with the duty to
cooperate are set out in paragraphs 24-27 of the Framework as follows:

“Maintaining effective cooperation

24. Local planning authorities and county councils (in two-tier
areas) are under a duty to cooperate with each other, and with
other prescribed bodies, on strategic matters that cross
administrative boundaries.

25. Strategic policy-making authorities should collaborate to
identify the relevant strategic matters which they need to address
in their plans. They should also engage with their local
communities and relevant bodies including Local Enterprise
Partnerships, Local Nature Partnerships, the Marine
Management Organisation, county councils, infrastructure
providers, elected Mayors and combined authorities (in cases
where Mayors or combined authorities do not have plan-making
powers).

26. Effective and on-going joint working between strategic
policy-making authorities and relevant bodies is integral to the
production of a positively prepared and justified strategy. In
particular, joint working should help to determine where
additional infrastructure is necessary, and whether development
needs that cannot be met wholly within a particular plan area
could be met elsewhere.

27. In order to demonstrate effective and on-going joint working,
strategic policy making authorities should prepare and maintain
one or more statements of common ground, documenting the
cross-boundary matters being addressed and progress in
cooperating to address these. These should be produced using
the approach set out in national planning guidance, and be made
publicly available throughout the plan-making process to
provide transparency.”

Whilst addressing the provisions of the Framework it is worthwhile at this stage to note
that the claimant’s argument includes the contention that the Inspector confused the
requirements of the duty to cooperate with the examination of soundness required
pursuant to the provisions of section 20(5). The policy in relation to whether or not a
plan is sound is to be found in paragraph 35 of the framework in the following terms:

“35. Local plans and spatial development strategies are
examined to assess whether they have been prepared in
accordance with legal and procedural requirements, and whether
they are sound. Plans are ‘sound’ if they are:

a) Positively prepared — providing a strategy which, as a
minimum, seeks to meet the area’s objectively assessed needs
and is informed by agreements with other authorities, so that
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unmet need from neighbouring areas is accommodated where it
is practical to do so and is consistent with achieving sustainable
development;

b) Justified — an appropriate strategy, taking into account the
reasonable alternatives, and based on proportionate evidence;

c) Effective — deliverable over the plan period, and based on
effective joint working on cross-boundary strategic matters that
have been dealt with rather than deferred, as evidenced by the
statement of common ground; and

d) Consistent with national policy — enabling the delivery of
sustainable development in accordance with the policies in this
Framework.”

Turning to the PPG, it contains a considerable amount of guidance relating to the
preparation of statements of common ground including their contents, subject matter
and format. Of particular relevance to the issues in the present case are the provisions
of the PPG dealing with the question of whether or not local planning authorities are
required to reach agreement on strategic matters, and what should be done if they are
unable to secure such agreements. The parts of the PPG dealing with this point are as
follows:

“Are strategic policy-making authorities required to reach
agreement on strategic matters, and what should an authority do
if they are unable to secure these agreements?

Strategic policy-making authorities should explore all available
options for addressing strategic matters within their own
planning area, unless they can demonstrate to do so would
contradict policies set out in the National Planning Policy
Framework. If there they are unable to do so they should make
every effort to secure the necessary cooperation on strategic
cross boundary matters before they submit their plans for
examination. Authorities are not obliged to accept needs from
other areas where it can be demonstrated it would have an
adverse impact when assessed against policies in the National
Planning Policy Framework.

Inspectors will expect to see that strategic policy making
authorities have addressed key strategic matters through
effective joint working, and not deferred them to subsequent plan
updates or are not relying on the inspector to direct them. Where
a strategic policy-making authority claims it has reasonably done
all that it can to deal with matters but has been unable to secure
the cooperation necessary, for example if another authority will
not cooperate, or agreements cannot be reached, this should not
prevent the authority from submitting a plan for examination.
However, the authority will need to submit comprehensive and
robust evidence of the efforts it has made to cooperate and any
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outcomes achieved; this will be thoroughly tested at the plan
examination.”

35. In Zurich Assurance Limited v Winchester City Council [2014] EWHC 758 Sales J (as
he then was) explained both the substance of the obligation imposed by section 33A
and the role of the court in a challenge of the kind presently under consideration in the
following terms:

“109. The duty to co-operate imposed by section 33A applies (so
far as relevant in this case) in respect of the preparation of
development plan documents “so far as relating to a strategic
matter” (subsection (3)), as defined in subsection (4)
(“sustainable development or use of land that has or would have
a significant impact on at least two planning areas, [etc]”). The
question of whether development or use of land would have a
significant impact on two planning areas is a matter of planning
judgment.

110. The obligation (see subsection (1)) is to co-operate in
“maximising the effectiveness” with which plan documents can
be prepared, including an obligation “to engage constructively
[etc]” (subsection (2)). Deciding what ought to be done to
maximise effectiveness and what measures of constructive
engagement should be taken requires evaluative judgments to be
made by the person subject to the duty regarding planning issues
and use of limited resources available to them. The nature of the
decisions to be taken indicates that a substantial margin of
appreciation or discretion should be allowed by a court when
reviewing those decisions.

111. The engagement required under subsection (2) includes, in
particular, “considering” adoption of joint planning approaches
(subsection (6)). Again, the nature of the issue and the statutory
language indicate that this is a matter for the judgment of the
relevant planning authority, with a substantial margin of
appreciation or discretion for the authority.

112. WCC was required to have regard to the guidance about co-
operative working given in the NPPF: subsection (7).

113. The limited nature of the role for the court in a case like the
present is reinforced by the structure of the legislation in relation
to review of compliance with the duty to co-operate under
section 33A . The Inspector is charged with responsibility for
making a judgment whether there has been compliance with the
duty: section 20(5)(c) of the 2004 Act. His task is to consider
whether “it would be reasonable to conclude” that there has been
compliance with the duty: section 20(7)(b)(ii) and (7B)(b). A
court dealing with a challenge under section 113 of the Act to
the judgment of an inspector that there has been such compliance
is therefore limited to review of whether the inspector could
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rationally make the assessment that it would be reasonable to
conclude that there had been compliance by a planning authority
with this duty. It would undermine the review procedures in the
Act, and the important function of an inspector on an
independent examination, if on a challenge to a plan brought
under section 113 the court sought to circumvent this structure
by applying any more intrusive form of review in its own
assessment of the underlying lawfulness of the conduct of the
planning authority itself. A rationality standard is to be applied
in relation to the decision made by the Inspector and in relation
to the underlying decision made by WCC.”

In the subsequent case of Trustees of the Barker Mill Estates v Test Valley Borough
Council [2017] PTSR 408 Holgate J endorsed and adopted the analysis of Sales J in
Zurich Assurance (see paragraphs 55-57). Since the claimant places some reliance upon
the conclusions of Holgate J in relation to the particular facts of that case it is necessary
to set out Holgate J’s agreement in summary with Sales J, and then his analysis of the
issues which arose in that case and how he resolved them. These points are dealt with
in the following paragraphs of his judgment:

“58. In agreement with Sales J | consider that:—

(i) The question posed by section 20(7B)(b) of PCPA 2004 is a
matter for the judgment of the Inspector;

(if) The Court's role is limited to reviewing whether the Inspector
could rationally make the assessment that

(if) The Court's role is limited to reviewing whether the Inspector
could rationally make the assessment that it would be
“reasonable to conclude” that the LPA had complied with
section 33A ;

(iii) It would undermine the structure of PCPA 2004 and the
procedure it provides for review by an independent Inspector if,
on a challenge made under section 113 , the Court sought to
apply a more intrusive form of review in its assessment of the
underlying lawfulness of the LPA's conduct or performance;
form of review in its assessment of the underlying lawfulness of
the LPA's conduct or performance;

59. The challenge under ground 2 is therefore directed to the
Inspector's report, in particular paragraphs 10 to 14 where he
stated:—

“10. On the first day of the Hearing a submission was made by a
representor to the effect that the Council had failed in relation to
the DtC [the duty to co-operate]. This was discussed in some
detail at the Hearing, and in public correspondence between the
representor, the Council and myself. The most important element
of this submission was that the Council's identified affordable
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housing need figure is 292 dwellings per annum (d.p.a.)
(clarified by MM/5/1 ), with certain caveats, whereas the
expected provision is 206 d.p.a. The Council put forward reasons
for this position, but the DtC issue relates to the fact that the
Council had not asked neighbouring authorities whether they
could accommodate some or all of the identified shortfall.

11. There is nothing to suggest the extent to which any shortfall
in affordable housing provision within Test Valley would lead to
displaced demand affecting some or all of the eight adjoining
authorities.

12. The objective of the DtC is to maximise the effectiveness of
the plan making process. In this case the overall manner in which
the Council has worked with other authorities, particularly but
not exclusively in the southern part of the Borough, is
impressive. In the light of their considerable experience, Council
officers presented me with a very clear picture of the position of
adjoining authorities in relation to affordable housing. To have
made a formal request to adjoining authorities for assistance with
affordable housing, when the Council knew full well what the
answer would be, would not have been effective or productive.

13. In subsequent correspondence the representor also stated that
there would be a shortfall in market housing, and that the DtC
would additionally be triggered in this respect. However, as |
conclude (below) that the RLP will meet the full OAN for market
housing, this matter does not trigger the DtC.

14. The Council has clearly taken into account the wider strategic
context and the interrelationships with neighbouring areas,
particularly in terms of housing markets and employment
patterns. | am satisfied that the Council has engaged
constructively, actively and on an ongoing basis with relevant
local authorities and organisations, and | conclude that the DtC
has been met.

60. The Claimants submit that where an LPA cannot meet its
own FOAN for affordable housing then it must “explore under
the ambit of the duty to co-operate whether any unmet needs can
be met within adjacent LPAs” (paragraph 68 of skeleton). The
proposition is said to be based upon paragraphs 104 and 106 of
the judgment of Hickinbottom J in Gallagher . But in fact the
Judge did not determine any issue in relation to section 33A nor
did he lay down the proposition for which the Claimants contend.

61. It is to be noted that the Claimants' proposition is limited in
scope. This is not a case where non-compliance with section 33A
is said to have occurred because the Defendant failed to address
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the inclusion of a policy in its plan for meeting needs arising
outside its area. The Claimants simply argue that TVBC should
have “explored” with other LPAs the issue of whether the
shortfall in meeting the FOAN for affordable housing in its area
could be dealt with in their areas. In essence, this is the same
complaint as that raised at the Examination, namely that TVBC
failed to put this question to the other authorities.

62. The Claimants were not at all precise as to what the use of
the term “explore” should be taken to mean, although it lies at
the heart of the ground of complaint. By implication the
Claimants recognise that TVBC was not in a position to
complete other authorities to provide for TVBC's shortfall and
that they might legitimately say that they were unable to assist.
Here the word “explore” suggests obtaining sufficient
information about affordable housing needs in the areas of other
LPAs and their ability to satisfy their own needs and any
additional needs from other areas. In the light of that information
a plan-making authority could decide, as a matter of judgment,
whether it would be worthwhile to pursue negotiations with one
or more other authorities to assist with its shortfall.

63. In this case the Claimants made no attempt to show the Court
that TVBC either lacked this information or that, in the light of
the information it had, TVBC's judgment that there was no point
in pursuing negotiations with other authorities on this point was
irrational. In his reply, Mr Cahill QC confirmed that the only
criticism of the Inspector's report is one of irrationality and is
limited to the last sentence of paragraph 12, in which he had said
that there had been no need for TVBC to make a ““ formal
request” to adjoining authorities when it knew full well what the
answer would be. He also stated that no legal criticism is made
of the penultimate sentence of paragraph 12 in which the
Inspector said that TVBC's officers had given him a very clear
picture of the position of adjoining authorities in relation to
affordable housing.

64. In fact, paragraph 12 is a summary of what the Inspector had
been told during the Examination. In inquiry document INO09
(dated 19 December 2014) the Inspector explained that the
extent of cross-boundary working had been explained by TVBC
not only in its “Duty to Co-operate Statement” but also in the
Hearing sessions, including one devoted to affordable housing.
TVBC had been actively engaged in the production of a number
of informal strategies and evidence based studies with other
authorities and stakeholders. The extent of the working with
other authorities was described by the Inspector as “impressive”.
It was from this information that he reached the judgment that
TVBC's officers were “fully aware that other authorities would
not be in a position to assist with any shortfall”. Plainly the
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Inspector relied upon this information when writing paragraph
12 of his Report on the Examination.

65. When paragraph 12 of the Report is read properly in the
context of the material which was before the Examination, the
Inspector, in his review of TVBC's performance, was entitled to
reach the conclusions that (i) they had obtained sufficient
information from the cross-boundary work which had in fact
taken place on whether adjoining authorities would be able to
provide affordable housing to meet any part of needs arising
within TVBC's area and that (ii) it would have been pointless to
make a “formal request” for assistance in meeting TVBC’s
shortfall. It is impossible for the Court to treat to Inspector’s
conclusions as irrational and so ground 2 must be rejected.”

In R(on the application of St Albans City and District Council) v SSCLG and others
[2017] EWHC 1751 Sir Ross Cranston dealt with an application for judicial review in
which it was contended that an Inspector’s conclusion that the duty to cooperate had
not been satisfied was unlawful. The factual circumstances of that case involved the
claimant’s argument that the Inspector had failed to properly take into account the
polarised position or impasse which had emerged in relation to contentions between the
claimant and the adjoining local planning authorities with respect to the housing market.
Having accepted and endorsed the approach taken in Zurich Assurance and Trustees of
Barker Mills, Sir Ross Cranston concluded that the reasons provided by the Inspector
demonstrated that he was fully aware of the disagreement between the council and
adjoining local planning authorities in relation to the definition of the housing market
area and appreciated the issue. The judge was satisfied that the decision adequately
reasoned the conclusions that the Inspector had reached. In paragraph 51 of the
judgment Sir Ross Cranston went on to accept the defendant’s submission “that once
there is disagreement, | would add even fundamental disagreement, that is not an end
of the duty to cooperate”. He concluded that the duty to cooperate remained active and
ongoing “even when discussions seemed to have hit the buffers”. Whilst in reaching
this conclusion he placed some reliance on a decision of Patterson J in R(on the
application of Central Bedfordshire Council) v SSCLG [2015] EWHC 2167 (Admin),
which the parties in the present case accepted could not be authoritative as it was a
permission decision which did not contain a statement that it could be cited in
accordance with the Practice Direction on the Citation of Authorities, 9 April 2001 and,
furthermore, was overturned by the Court of Appeal in granting permission to appeal..
Nonetheless the observations of Sir Ross Cranston are in my judgment properly capable
of being considered as free standing, relevant and reliable, bearing in mind the fact-
sensitive nature of the judgment which has to be reached in each individual case in
which the duty to cooperate is being examined, and taken in the context of the particular
facts of the case he was considering.

Submissions and conclusions

38.

On behalf of the claimant Ms Saira Kabir Sheikh QC advances the case on four grounds.
The first ground is that the Inspector failed when reaching her conclusions to apply the
margin of appreciation which ought to be afforded to the claimant pursuant to section
33A of the 2004 Act. It is Ms Sheikh’s submission, based upon both the wording of the
statute and also the decisions in Zurich Insurance and Barker Mills, that when
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considering whether or not the claimant had discharged the duty to cooperate in
preparing the plan the Inspector was required to afford a margin of appreciation to the
claimant and she failed to do so. In particular Ms Sheikh relies upon the contention that
the Inspector sought to substitute her own judgment for that of the claimant and
adjoining authorities where, for instance, in paragraph 29 of her report she concludes
that, notwithstanding the fact that the adjoining authorities indicated that there had been
regular constructive and cooperative liaison, she was not satisfied that that had in fact
taken place. The discarding of the opinions of adjoining authorities demonstrated that
the Inspector had failed to afford the claimant the margin of appreciation to which it
was entitled.

Moreover, Ms Sheikh disputes the contention that the Inspector applied the correct test
in reaching her conclusions: whilst the Inspector made assertions about unmet housing
need being met elsewhere outside the claimant’s administrative area, in reality the
claimant was fully aware from its engagement with neighbouring authorities that there
was no possibility of unmet housing need being met elsewhere. The Inspector’s
approach, for instance in paragraph 37 of her report, demonstrates that the Inspector’s
focus was upon what a local planning authority might do in the event of unmet housing
need arising and was not focused on the particular circumstances of the claimant and
its own knowledge and judgment as to what might be expected from any dialogue with
adjoining authorities. Effectively, the whole tenor of the Inspector’s report reflects the
substitution of her own judgment for that of the claimant, without affording the claimant
the margin of appreciation to which they were entitled.

Ms Sheikh also contends that her approach to the statements of common ground
illustrated a similar error. The statements of common ground illustrated the depth and
extent of the claimant’s engagement with adjoining authorities, and her assertion that
these had been drafted too late to influence the plan misunderstood both her role and
the proper approach to be taken to the duty to cooperate.

In response to these submissions Mr Richard Moules, on behalf of the defendant,
submits that when the Inspector’s report is read as a whole it is clear that she has applied
the correct approach. She started from the proposition that the plan had been submitted
by the claimant in what it considered to be a legally compliant and sound form. In
paragraph 37 of her report she clearly applied the test of what it was “reasonable to
expect” the claimant to have done in the circumstances which arose. Fundamentally,
Mr Moules submits that the present case had little to do with the margin of appreciation,
on the basis that the Inspector’s judgment as to what the claimant had done
demonstrated that in fact they had done nothing constructive to explore addressing
unmet housing need at the appropriate time during the plan’s preparation. The Inspector
concluded that the claimant could reasonably have been expected to do something in
the circumstances which arose when the extent of unmet need emerged, but in fact did
nothing.

Moreover, Mr Moules maintains that the Inspector was entitled to scrutinise the
assertions of the adjoining authorities and if she concluded that, having evaluated all of
the available evidence, it was not “reasonable to conclude” that the duty to cooperate
had been satisfied then she was entitled to reach the conclusion which she did. Further,
in applying the statutory tests at paragraph 26 of the Framework, the Inspector needed
to examine whether the claimant had taken reasonable steps to explore meeting its
unmet housing need. In doing so the Inspector was not effectively adopting the
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approach of asking what a hypothetical authority would have done but was rather
discharging the statutory tests on the facts of this particular case. The undoubted
existence of the margin of appreciation should not stand in the way or act as a dis-
incentive to local planning authorities working together to help to solve difficult and
controversial problems of, for instance, unmet housing needs where the authority areas
are the subject of environmental constraints.

Turning to Ground 2, Ms Sheikh contends that in reaching her conclusions the Inspector
failed to correctly interpret and apply the duty to cooperate and conflated it with the
statutory requirement that the plan should be sound. Central to her submission is that
the Inspector misdirected herself by working backwards from evidence which might go
to the soundness of the plan to reach conclusions on whether or not the duty to cooperate
had been discharged. She worked backwards from the existence of unmet need to reach
a conclusion that there had been a failure to comply with the duty to cooperate. This
confused and conflated the two issues of the duty to cooperate and soundness. The
evidence of this error exists, for instance, in paragraphs 17 and 24 of the Inspector’s
report in which she focusses on the existence of unmet need and the failure to resolve
that issue. Ms Sheikh submits that the reality was that at the stage that unmet need was
clearly identified it was well known that it could not realistically be met elsewhere. In
effect, the Inspector erroneously considered the duty to cooperate in the light of the
unmet housing need, rather than examining the requirements of the duty to cooperate
itself in order to understand whether it had been discharged. The issue of unmet need
and whether the housing figures and delivery proposed by the SDLP were justified was
an issue connected with soundness and not the duty to cooperate.

In response to these submissions Mr Moules contends, firstly, that the Inspector was
careful to distinguish between the duty to cooperate and the requirements of soundness
in the substance of her report. Secondly, Mr Moules submits that when the Inspector’s
decision is properly understood, it correctly distinguished between the duty to cooperate
and soundness. The problem, as identified by the Inspector, did not lie in the existence
of unmet housing need in and of itself but rather in the claimant’s failure to engage with
adjoining authorities constructively, actively and on an ongoing basis in order to
consider an attempt to find a solution that that unmet housing need at the time when it
emerged. The Inspector recognised, in particular in paragraph 39 of her report, that it
may not be possible for the claimant’s housing need to be met in full, but concluded
that earlier and fuller proactive engagement might have made it “significantly more
likely to result in an effective strategy for meeting Sevenoaks’ unmet need”. In truth,
Mr Moules contends that the claimant highlights two paragraphs (paragraphs 17 and
24) which in fact exemplify the Inspector addressing and setting out the essence of the
claimant’s failure to engage in ongoing active and constructive engagement with the
neighbouring authorities in relation to the strategic issue of unmet housing need, rather
than confusing the questions arising under the duty to cooperate with those which arose
in respect of soundness.

Turning to Ground 3, Ms Sheikh on behalf of the claimant submits that the Inspector
failed to have regard to the available material evidence furnished by the claimant. The
evidence demonstrated that the claimant was both aware that there would be an unmet
need, but also as a result of its duty to cooperate discussions with adjoining authorities
was aware that regardless of the scope of the unmet need neighbouring authorities
would not be able to assist. This point is not grappled with, she submits, by the
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Inspector, and, in particular, the Inspector fails to grapple with the extensive
environmental constraints that each of the authorities have to work with. In addition,
Ms Sheikh submits that the statements of common ground ought not to have been
disregarded in the way the Inspector did by treating them as too late to influence the
SDLP. In fact, that documentation reflected years of discussions between the authorities
and was highly relevant to demonstrate that the duty to cooperate had been discharged.
Further, the lack of a formal request for assistance from the claimant did not
demonstrate non-compliance with the duty to cooperate: the reason that no formal
request was made was because as a result of the exercise of the duty to cooperate the
claimant was well aware that unmet need could not be met elsewhere.

In response to these submissions Mr Moules submits that, firstly, the Inspector
addressed whether or not there had been discussion of meeting unmet need for a
considerable time and concluded on the evidence, as she was entitled to, that there was
no evidence to support the claimant’s statement that discussions had already indicated
that an unmet need of 600 dwellings could not be accommodated in the neighbouring
authorities (see paragraph 35). Secondly, Mr Moules submits that the Inspector was
clearly aware of the constraints under which both the claimant and the adjoining
authorities operated: these were referred to at several points during the course of her
report. Thirdly, the Inspector explained clearly her conclusion that the claimant had
neither demonstrated that it had constructively and actively pursued solutions to the
unmet housing need it had identified with its neighbours at the appropriate time during
preparation of the plan, nor that cooperation with its neighbours was an impossibility
in respect of meeting any of the unmet housing need arising. Fourthly, Mr Moules
submits that, again, the Inspector clearly explained for good reason that the statements
of common ground had arrived too late in the process to support the conclusion that the
duty to cooperate had been complied with. Fifthly, the claimant’s complaint in relation
to the Inspector’s view on the lack of the formal request to neighbouring authorities is
submitted by Mr Moules to be simply another disagreement on behalf of the claimant
with the Inspector’s planning judgment that it was unreasonable for the claimant to do
nothing by way of meaningful exploration of solutions to meet the identified housing
need shortfall.

Finally, by way of Ground 4, Ms Sheikh submits that the Inspector failed to give
adequate reasons for the claimant’s failure to comply with the duty to cooperate or,
alternatively, the Inspector’s conclusion was irrational. In particular it is submitted that
the Inspector failed to provide adequate reasons as to why weight was placed upon the
claimant’s failure to make a formal request for assistance earlier and further failed to
adequately reason why she disregarded the evidence of neighbouring authorities in
relation to the duty to cooperate, or why she suggested that the statements of common
ground did not provide evidence of compliance to cooperate. In the light of the evidence
the Inspector’s conclusions were irrational.

In response to these submissions Mr Moules submits that the Inspector’s conclusions
on each of the issues relied upon were clear and entirely rational. As the Inspector
explained, had formal requests for the adjoining authorities been made as soon as the
full extent of the claimant’s unmet housing need became apparent then it may have
been possible through constructive engagement to achieve a more positive outcome and
maximise the effectiveness of the plan (see paragraphs 37-39 of the Inspector’s report).
The Inspector’s reasoning showed that the neighbouring authorities’ views were taken
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into account, but as the Inspector explains they could not allay the concerns that she
had clearly identified. The statements of common ground were, for the reasons the
Inspector gave, provided too late to furnish evidence of compliance with the duty to
cooperate in relation to the unmet housing need identified. Finally, Mr Moules submits
that it is unarguable that the Inspector’s conclusion was irrational.

In forming conclusions in relation to these competing submissions it is necessary, in
my view, firstly to analyse the substance of the legal issues which arise in relation to
the duty to cooperate under section 33A of the 2004 Act. Thereafter, secondly, it is
important in my view to be clear as to the nature of the decision which the Inspector
reached and the specific basis for her conclusions.

As described in paragraph 33A(2)(a) the duty to cooperate, when it arises, requires the
person who is under the duty “to engage constructively, actively and on an ongoing
basis” in relation to the preparation of a development plan document (see paragraph
33(A)(3)(a)) “so far as relating to a strategic matter” (see paragraph 33A(3)(e)) to
“maximise the effectiveness” of the activity of plan preparation. Whilst during the
course of her submissions Ms Sheikh points out that activities were undertaken by the
claimant in relation to a broad range of strategic issues concerned with infrastructure
and wider environmental designations, and she relied upon the numerous strategic
matters with which the claimants were concerned in preparing the SDLP, it is in my
view clear that the duty to cooperate arises in relation to each and every strategic matter
individually. There was, therefore, no error involved by the Inspector in the present
case focussing upon one of those strategic matters in reaching her conclusions in respect
of the duty to cooperate.

| accept the submission made by Ms Sheikh that discharging the duty to cooperate is
not contingent upon securing a particular substantive outcome from the cooperation.
That was a proposition which was not disputed by Mr Moules. | accept, however, his
submission that the duty to cooperate is not simply a duty to have a dialogue or
discussion. In order to be satisfied it requires the statutory qualities set out in section
33A(2)(a) to be demonstrated by the activities comprising the cooperation. As Sales J
observed in paragraph 110 of Zurich Assurance, deciding what ought to be done to meet
the qualities required by section 33a(1)(c)(2)(a) “requires evaluative judgments to be
made by the person subject to the duty regarding the planning issues and use of limited
resources available to them.” As Sales J also observed, bearing in mind the nature of
the decisions being taken a court reviewing the decision of an Inspector making a
judgment in respect of whether there has been compliance with the duty will be limited
to examining whether or not the Inspector reached a rational decision, and will afford
the decision of the Inspector a substantial margin of appreciation or discretion. It is
against the background of these principles that the submissions of the claimant fall to
be evaluated.

The second issue is, as set out above, to be clear as to the nature of the decision which
the Inspector reached. In that connection, in my judgment the submissions made by Mr
Moules in relation to Ground 4 are plainly to be preferred. Having carefully examined
the Inspector’s conclusions they were, in my judgment, clearly expressed and set out in
detail the reasons for the conclusions that she reached. | am unable to identify any defect
in the reasoning of her report which sets out clearly and in full detail her conclusions
and the reasons for them.
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It is clear from the report that the conclusions of the Inspector were that the claimant
became aware of the detailed extent of its unmet housing need after the Regulation 18
consultation which ceased on the 10 September 2018 (see paragraph 27 and paragraph
35). The first minutes of a duty to cooperate meeting referring to addressing unmet
housing need in the claimant’s area was on 13 March 2019, after the Regulation 19
consultation on the SDLP, and seven weeks prior to submission of the SDLP for
examination (see paragraph 23). The minutes of the duty to cooperate meetings
provided “no substantial evidence that the council sought assistance from its neighbours
in meeting its unmet housing need” prior to the publication of the Regulation 19 version
of the SDLP (see paragraph 24). The claimant did not request assistance from
Tunbridge and Malling Borough Council during the course of Regulation 19
consultation on the Tonbridge and Malling Local Plan between 1 October and 19
November 2018 to assist with unmet housing need in the claimant’s area (see paragraph
27), and only made formal request to ask whether or not Tonbridge and Malling
Borough Council and Tunbridge Wells Borough Council would assist in meeting the
claimant’s unmet housing need after the Regulation 19 consultation had been completed
and just prior to submitting the plan for examination (see paragraphs 27 and 28). The
statements of common ground were completed after the submission of the plan for
examination and prepared too late to influence the content of the plans preparation (see
paragraphs 32 and 33). Whilst the claimant contended that discussions had already
indicated prior to the extent of unmet housing need emerging following the Regulation
18 consultation and further engagement was not undertaken because it had already been
indicated that an unmet need of 600 dwellings could not be accommodated, the
Inspector concluded that there was no evidence to support the assertion that discussions
had already indicated an unmet need of 600 dwellings could not be accommodated (see
paragraph 35).

Thus, the Inspector concluded in paragraph 37 of her report that it was reasonable to
expect that the claimant would, after the extent of the unmet housing need emerging
following the Regulation 18 consultation, have undertaken constructive engagement in
an attempt to resolve the issue prior to the publication of the Regulation 19 version of
the plan. Whilst that process may or may not have been fruitful, the Inspector observed
that “it is not possible for me to know whether this would have been the case because
effective and constructive engagement on this issue did not take place”. The peer review
process did not assist: the PAS workshop was undertaken at a very late stage the plan
process and “if the engagement had occurred as soon as the council was aware of the
broad level of unmet need and, in any event, in advance of the Regulation 19 version
of the Local Plan, it might have resulted in a more positive outcome” (see paragraph
43). The visiting Inspector raised issues which were not adequately resolved before the
plan was submitted (see paragraph 44).

From this distillation of the Inspector’s conclusions and reasoning it is clear to see that
there is no substance in the claimant’s grounds. In my view it perhaps makes most sense
to start with the claimant’s Ground 2, the contention that the Inspector failed to properly
interpret and apply the duty to cooperate and conflated it with the requirement for
soundness. In my view there is no basis for this contention when the Inspector’s
conclusions and reasons are properly understood. Firstly, as to the application of the
test it is clear from paragraph 37 that the Inspector directed herself to whether, in
accordance with the requirements of section 20(7)(a)(ii), it was reasonable for her to
conclude that the duty to cooperate had been complied with. She found that once the
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extent of the unmet need emerged after completion of the Regulation 18 consultation
on the SDLP, the claimant should have contacted its neighbouring authorities and
engaged constructively in an attempt to resolve the issues arising from its unmet
housing needs. Her conclusion that there was no communication, let alone engagement,
in between the emergence of this issue and embarking upon a Regulation 19
consultation underpinned her conclusion that there had not been constructive, active
and ongoing engagement in relation to that issue. It is clear from paragraphs 37 and 43,
and indeed from the totality of her reasoning, that what she was scrutinising and
assessing was not the identification of a particular solution for the strategic issue of
unmet housing need, but rather the quality of the manner in which it had been addressed.
Her conclusions were, based on her factual findings as to what in fact happened after
the Regulation 18 consultation disclosed the extent of the unmet housing need, that no
constructive and active engagement was undertaken at the time when it was required in
advance of the Regulation 19 version of the SDLP being settled. These conclusions
properly reflected the statutory requirements and the evidence which was before the
Inspector and do not disclose any misdirection on her part, or confusion between the
requirements of the duty to cooperate and the requirements of the soundness with
respect to this strategic issue.

Turning to Ground 1 there is force in the submission made by Mr Moules that, in truth,
this is a clear-cut case based on the findings that the Inspector reached. As set out above,
the Inspector concluded (as she was entitled to on the evidence before her) that at the
time when the strategic issue in relation to unmet housing need crystallised, there was
no constructive, active or ongoing engagement and, indeed, the matter was not raised
with neighbouring authorities until after the Regulation 19 consultation on the SDLP
and at a very late stage in plan preparation. Requests made of neighbouring authorities
on the 11 April 2019 post-dated the Regulation 19 consultation and were shortly prior
to the plan being submitted. In those circumstances the Inspector was entitled to
conclude that these discussions were not taking place at a time when they could properly
inform and influence plan preparation and maximise the effectiveness of that activity.
As the Inspector recorded in paragraph 37, she found, as she was entitled to, that had
engagement occurred after the Regulation 18 consultation and prior to the Regulation
19 consultation “it might have resulted in a more positive outcome”. Further, as the
Inspector recorded, the possibility that it may have led to the same outcome was nothing
to the point. Effective, constructive and active engagement had not taken place at the
time when it was required. By the time there was communication in respect of the issue
it was too late.

Although the claimant stressed its belief that whenever called upon to do so
neighbouring authorities would have refused to provide assistance, | am not satisfied
that this provides any basis for concluding that the Inspector’s conclusions were
irrational. Indeed, as she notes, Tunbridge Wells Borough Council noted in its written
material that if the request to address the claimant’s unmet housing need had been made
at any point prior to the submission of its comments on the Regulation 19 version of
the plan then their response would have addressed the issue more fully. There was,
therefore, evidence before the Inspector to support her judgment in this respect. In the
light of these matters | am unable to accept that there is any substance in the claimant’s
Ground 1. There is no justification for the suggestion that the Inspector failed to afford
a margin of appreciation to the claimant in reaching her conclusions; the clear-cut
nature of the conclusions which the Inspector reached were fully set out and ultimately
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the Inspector was required by section 20 of the 2004 Act to reach conclusions in relation
to the statutory test which she did.

Turning to the submissions in relation to Ground 3, 1 am unable to accept that the
Inspector failed to have regard to the material which was available to her in reaching
her conclusions. It is clear to me from the detail of the report that the Inspector had
regard to all of the evidence that had been placed before her. The Inspector clearly
addressed the detailed material in relation to the duty to cooperate meetings and the
preparation of joint evidence. She also engaged with the existence of statements of
common ground and the views of the neighbouring local authorities. She gave careful
consideration to the peer review which had been undertaken and reflected on the
responses from adjoining authorities to request they meet unmet housing need from the
claimant and the environmental constraints under which the claimant had to operate. In
my view the submissions advanced in respect of Ground 3 effectively amount to a
disagreement with the Inspector on the conclusions which she ought to have forged
based upon the material which was before her. Ultimately, the availability of this
evidence did not dissuade the Inspector from reaching the conclusions which she did in
respect of quality and timing of the engagement in the present case: the generality of
the position presented by the claimant does not gainsay the detailed conclusions reached
by the Inspector as to the nature of the duty to cooperate activities, or lack of them, at
the critical point of time when the extent of nature of the unmet housing need emerged
at the conclusion of the Regulation 18 consultation. In my view it is clear that the
Inspector had careful regard to all of the material which was placed before her and
reached conclusions which, I have already set out in respect of my views on Grounds 1
and 2, were lawful and appropriate.

| have already expressed my view as to the quality and nature of the reasons provided
by the Inspector in respect of the examination. In my view her reasons were clear, full,
detailed and justified. In addition, under Ground 4 it is contended that the conclusion
which she reached was irrational. In my judgment there is no substance whatever in
that contention. For the reasons which I have already given the Inspector’s conclusions
were clearly open to her and based upon a proper appreciation and application of the
relevant statutory tests.

It follows that for all of the reasons set out above | am satisfied that there is no substance
in any of the grounds upon which this claim is advanced and the claimant’s case must
be dismissed.
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Land adjacent to ‘The Navigator’, off Swanwick Lane, Lower Swanwick,
Hampshire

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant outline planning permission.

The appeal is made by Village Green PLC against the decision of Fareham Borough
Council.

The application Ref P/13/1121/0A, dated 20 December 2013, was refused by notice
dated 11 March 2014.

The development proposed is “erection of 37 dwellings together with associated access
and parking for existing play area”.

DECISION

1.

The appeal is allowed and planning permission is granted for the erection of 37
dwellings together with associated access, and parking for the existing play
area, on land adjacent to ‘The Navigator’, off Swanwick Lane, Lower Swanwick,
Hampshire, in accordance with the terms of the application, Ref P/13/1121/0A,
dated 20 December 2013, subject to the conditions set out in the attached
schedule.

PRELIMINARY MATTERS

2.

The planning application seeks outline permission with all matters reserved
except for access, which is proposed to be from Swanwick Lane, adjacent to
the existing play area. The application is accompanied by an ‘Indicative
Layout’ (Plan No PP1220-101-00, Revision P2), but in relation to all matters
other than access, that plan is purely illustrative.

The Council’s decision notice listed four refusal reasons (RRs). RR2 related to
affordable housing and ecological mitigation. Since then however, the
appellants have entered into a legal undertaking which provides for ecological
mitigation by way of a financial contribution. And with regard to the affordable
housing, the Council now accepts that this could be secured by condition. RR2
was therefore not pursued at the inquiry.

RR3 related to noise. Subsequently, the appellants have submitted a noise
survey report. In the light of this report, it is now agreed that any issues
relating to this matter could also be deal with by condition.

RR4 contained a list of the submitted plans. The Council now accepts that
since this did not in fact state any reasons for objection, it should not have

www.planningportal.gov.uk/planninginspectorate
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appeared as an RR. The only one of the original refusal reasons that remains
at issue between the parties is therefore RR1.

As well as dealing with ecological mitigation, the legal undertaking provides for
the implementation of a landscaping scheme and a woodland management
plan, and the setting up of a management company with responsibility for the
upkeep and maintenance of the landscape and woodland areas within the
proposed development.

PLANNING POLICY BACKGROUND

The development plan
The Fareham Borough Local Plan (the FBLP), adopted March 2000

7.

The FBLP was designed to accord with the former Hampshire Structure Plan
Review. Its intended plan period was 1999-2006. In 2007, a large number of
the FBLP’s policies were saved by a direction from the Secretary of State. The
majority of those have since been replaced by the 2011 Core Strategy, but
some have continuing effect.

Saved Policy DG4, which applies throughout the District, states that
development will be permitted, provided that various requirements are met.
These include that proposals should not detract from the natural landform, and
should respect inward and outward views.

On the proposals map, the appeal site is included in an area designated as
countryside.

The Fareham Core Strategy (FCS), adopted August 2011

10.

11.

12.

13.

The FCS has a plan period of 2006-26. It was intended to conform with the
regional strategy contained in the South-East Plan (the SEP), approved in May
2009. It was also prepared in the context of the then-emerging South
Hampshire Strategy (the SHS), a non-statutory sub-regional plan by the
Partnership for Urban South Hampshire (PUSH), a consortium of 11 local
authorities®.

Policy CS6 sets out the development strategy, which is to focus new
development in various specified locations. One of these is the Western Wards,
which includes Lower Swanwick. Priority is to be given to the re-use of
previously developed land within defined settlement boundaries®. Policy CS9
sets out further criteria for development in the Western Wards, which include
protecting the setting of the existing settlements.

Outside defined settlement boundaries, Policy CS14 states that development
will be strictly controlled, to protect the landscape character, appearance and
function of the countryside and coastline. In coastal locations, the policy seeks
to protect the special character of the coast, when viewed from land or water.

Policy CS17 seeks to encourage good design which responds positively to the
key characteristics of the area, including its landscape.

! The SHS later became informally adopted by the partnership authorities in October 2012

2 The FCS does not include any new proposals map of its own. The plan is accompanied by an ‘interactive
proposals map’, but this is stated not to form part of the adopted plan itself. In the absence of any other
indication, it appears that references in the FCS to ‘defined settlement boundaries’ relate to the boundaries shown
on the proposals map of the FBLP. This interpretation is not disputed in the present appeal.

www.planningportal.gov.uk/planninginspectorate 2
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Emerging plans

The draft Development Sites and Policies DPD (the DSP), submitted June 2014

14. The DSP is intended to provide for the development requirements identified in
the FCS up to 2026, and also the increased levels of housing and employment
proposed over the same period in the SHS. The DSP covers the whole of the
District except for the proposed new community of Welborne.

15. On the DSP’s proposals map, the appeal site forms part of an ‘area outside of
defined settlement boundaries’. In such areas, draft Policy DSP7 proposes a
presumption against new residential development.

16. At the time of writing this decision, the draft DSP has completed the hearing
stage of its public examination, and is awaiting the Inspector’s report. Until
then, the plan remains subject to unresolved objections in respect of the
policies and designations relevant to the present appeal. As such, it carries
limited weight.

The draft Welborne Plan (the WP), submitted June 2014)

17. The draft WP is an area action plan which sets out policies and proposals for
the development of the new settlement, over a period running to 2036. At
present, the WP has reached the same stage as the DSP, and is awaiting the
Inspector’s report. In so far as the WP is relevant to the present appeal, it is
subject to unresolved objections, and thus its weight is limited.

National policy and guidance
The National Planning Policy Framework (the NPPF)

18. The NPPF states at paragraph 6 that the purpose of the planning system is to
contribute to the achievement of sustainable development. Paragraph 9 states
that sustainable development involves seeking positive improvements in the
quality of the environment and in people’s quality of life; amongst other things,
this includes widening the choice of high quality homes. Paragraph 14 states
that there is a presumption in favour of sustainable development.

19. Paragraph 17 sets out core planning principles. These include proactively
driving and supporting sustainable economic development to deliver the homes
and other development that the country needs. Every effort should be made
objectively to identify and then meet those needs, and to respond positively to
opportunities for growth. The core principles also include recognising the
intrinsic character and beauty of the countryside, conserving and enhancing the
natural environment, and focusing development in sustainable locations.

20. At paragraph 47, the NPPF seeks to boost the supply of housing significantly.
Local plans should aim to meet the full, objectively assessed need for market
and affordable housing, as far as is consistent with other NPPF policies.
Paragraph 49 states that policies for the supply of housing should not be
considered up to date if a 5-year supply of deliverable housing sites cannot be
demonstrated.

21. Paragraph 109 states that the planning system should contribute to and
enhance the natural and local environment by, amongst other things,
protecting and enhancing valued landscapes. Paragraph 114 seeks to maintain
the character of the undeveloped coast and its distinctive landscapes.

www.planningportal.gov.uk/planninginspectorate 3
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22. Paragraphs 186 and 187 requires that all planning decisions should be
approached positively, by looking for solutions rather than problems, and that
applications for sustainable development should be approved where possible.

Planning Practice Guidance (PPG)

23. The PPG provides further guidance on the policies in the NPPF. Paragraph 8-
001 makes it clear that the NPPF’s aims for the natural environment are not
limited only to areas that are formally designated. Sections 2a and 3 contain
more detailed advice on assessing housing needs and land availability, to which
I will refer further below.

MAIN ISSUES

24. In the light of the matters set out above, and all of the submissions before me,
both oral and written, it seems to me that the main issues in the appeal are:

= Whether it can be demonstrated that the District has a 5-year supply of land
for housing development, to satisfy the requirements of the NPPF;

* And the proposed development’s effects on the character and appearance of
the area.

REASONS FOR DECISION

Housing land supply

25. The Council claims a housing land supply of over 13 years. The appellants
contend that the true figure is only just over 3 years. The divergence results
firstly from a fundamental difference as to the size of the requirement that is to
be met, and also from various other smaller, but significant differences in both
methodology and assumptions. I will deal with each of these differences
below.

26. The Council’s land supply calculations are based on meeting the requirements
in FCS Policy CS2, plus a small uplift reflecting the additional requirements
suggested in the 2012 SHS. The appellants accept that on this basis a 5-year
supply can be demonstrated, but they contend that the FCS/SHS figures are
the wrong basis for the calculation.

27. The appellants’ own calculations are based on the housing need projections in
the Strategic Housing Market Assessment (SHMA) report for South Hampshire,
published in January 2014. The Council, whilst disputing the use of the SHMA
figures over the FCS, maintains that a 5-year supply can be demonstrated on
this basis too.

The Council’s preferred housing requirement - based on FCS Policy CS2

28. The PPG advises that the starting point for assessing the 5-year land supply
should be the housing requirement figure in an up-to-date adopted local plan,
and that considerable weight should be given to such a figure (paragraph 3-
030). In the case of Fareham, the FCS is an adopted plan, and is only a little
over 3 years old since its adoption. In such circumstances, it might often be
unnecessary to look any further.

29. However, the PPG goes on to make it clear that this is not always the case:

www.planningportal.gov.uk/planninginspectorate 4
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30.

31.

32.

33.

“(Considerable weight should be given to the housing requirement figures in
adopted local plans) ....unless significant new evidence comes to light. It
should be borne in mind that evidence which dates back several years, such
as that drawn from revoked regional strategies, may not adequately reflect
current needs.

Where evidence in local plans has become outdated and policies in emerging
plans are not yet capable of carrying sufficient weight, information provided
in the latest full assessment of housing needs should be considered.” 3

In the present case, the FCS’s housing requirement was directly derived from
the now-revoked SEP. That plan was itself based upon an earlier version of the
SHS, approved by the member authorities as long ago as 2005, which in turn
was based on evidence necessarily dating back to before that time. Having
regard to the PPG advice therefore, it seems to me that the FCS appears to be
an example of the kind of local plan that is envisaged as being potentially out-
of-date: that is, one where the evidence base dates from long ago, and where
circumstances have changed so that the plan may not now adequately reflect
current needs.

Furthermore, the FCS pre-dates the NPPF. As already noted, the NPPF places
emphasis on ensuring that local plans set out to meet the full objectively
assessed need (OAN) for housing, as far as is consistent with other relevant
policies. This is a significant change compared to the previous national policy
in Planning Policy Statement 3 (PPS3), which was in place at the time when the
FCS was adopted. Although the relevant part of the NPPF (paragraph 47) is
couched in terms that relate principally to plan-making, the Courts have
determined that the same principles should be assumed to apply equally in
decision-making, including development control decisions®. In the Borough of
Fareham, the Council accepts that the FCS was not informed by any
assessment of full OAN, and neither does it attempt to explore how far the OAN
could be met. It follows that, in respect of matters relating to housing needs
and targets, the policies of the FCS cannot be said to be consistent with the
approach advocated in the NPPF. Paragraph 215 of the latter makes clear that
in such cases, development plan policies may carry less weight relative to
national policy and other considerations.

It is true that the Council’s land supply calculations are not reliant solely on the
FCS, because they also take account of the 2012 SHS, which is a more recent
document, based on data that is more up to date than the FCS. But the SHS,
like the FCS, is not derived from any assessment of full OAN, and does not
address the question of what is the OAN, or whether it can be met. In the
absence of knowing the full OAN, it seems to me that the 5-year supply
exercise cannot serve its intended purpose. Consequently, merely adding an
SHS element onto the Policy CS2 housing requirement does not overcome the
fundamental shortcomings of the FCS itself, or those of any land supply
calculations based on it.

I therefore conclude that the weight that can be given to the Council’s
calculations, based on the FCS and the SHS, is limited. This being so, it seems
to me that the next step must be to look at any other available evidence of
housing needs, and to assess whether, for the purposes of this appeal, this is
likely to provide a better guide to OAN.

3 PPG 3-030 (emphasis added)
4 Gallagher Homes Ltd and Lioncourt Homes Ltd v Solihull MBC: [2014] EWHC 1283 (Admin)
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The alternative housing requirement - based on OAN

34.

35.

36.

37.

38.

I therefore turn to the appellants’ proposed alternative, of using the figures
from the 2014 SHMA report. In considering the SHMA, I have taken particular
account of the letter on this subject from the Minister of State for Housing and
Planning, issued on 19 December 2014, after the close of the inquiry, and the
appeal parties’ comments on the contents of that letter.

In the case of the South Hampshire SHMA, there can be no doubt that the
report’s intention and main purpose is to quantify the OAN, for the sub-region
as a whole, and for its constituent housing market areas (HMAs) and districts.
This aim is made clear, both in the report’s own introduction, and in the
officers’ report which accompanied it to the PUSH joint committee, in January
2014. The SHMA report examines in considerable detail the various alternative
demographic projections, market signals, economic trends, and the needs of
different groups, including the need for affordable housing. Having done so, it
presents a number of housing need scenarios, reflecting a range of differing
assumptions. Without question, this is a substantial body of work, and one
that appears both comprehensive and thorough.

The SHMA report pre-dated the coming into force of the PPG. However, it was
prepared in the light of the earlier draft version, and against the established
background of the NPPF, and its methodology appears broadly consistent with
the subsequent guidance. The SHMA has yet to be fully tested, but
nonetheless, it has evidently been accepted by the PUSH authorities, including
Fareham, as a basis for the forthcoming review of the SHS and subsequent
local plans. Moreover, the very fact that the SHMA has been commissioned
jointly, on behalf of all the South Hampshire authorities, gives it added weight.

Certainly, the SHMA figures have not been moderated to allow for any
constraints, or to take account of any opportunities for cross-boundary co-
operation. However, these are not necessary for the purposes of defining the
OAN. A good deal more work will be required before the SHMA figures can be
translated into proposed housing policy targets. But that does not prevent
those figures from being used in a 5-year land supply calculation now, because
this is exactly what the PPG advises in a situation where the adopted plan has
become out of date. At the inquiry, the Council’s witness agreed that the
SHMA represents the best and most up-to-date evidence of OAN currently
available, and I see no reason to disagree with that view.

For these reasons, I conclude that the 2014 South Hampshire SHMA appears to
represent a respectable and credible picture of the OAN for housing in
Fareham. As such, it seems more likely to present a realistic picture of housing
need than the FCS. Of these two options therefore, it seems to me that the
SHMA provides the more suitable basis for a 5-year land supply calculation at
the present time.

The OAN figure

39.

Although the SHMA covers a wide range of alternative scenarios, there is
agreement between the Council and the appellants that, if the SHMA-based
approach is used, then the most appropriate set of figures for the purposes of
this appeal is that referred to as ‘PROJ2 - Midpoint Headship’ °. This is

5> As set out in the SHMA report at Appendix U, Table 19 (on p51 of the Appendices)
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essentially a demographic-based projection of housing need linked to the ONS
sub-national population figures, with an adjustment for future changes in
migration, and incorporating a household formation rate mid-way between
those of the 2008-based and 2011-based DCLG projections. On this basis,
Fareham’s OAN, over the period 2011-36, would be 395 dwellings per annum.

40. Despite this measure of agreement, some of the evidence presented at the
inquiry still questions whether 395 p.a. is high enough, having regard to the
level of need in the affordable housing sector, and the need to avoid restricting
economic growth. Even the Council’s own withess admitted that economic
trends were more likely to push the OAN up from that figure rather than down,
and that on any basis, the full OAN was unlikely to be less than 395 p.a.
However, it is not the function of this appeal to attempt to determine the future
level of housing required in Fareham. The reason for exploring these matters
is simply to choose the most appropriate figure for testing the 5-year supply at
this point in time. None of the evidence identifies any other specific figure
within the SHMA as being preferable to 395 dwellings per annum.

41. In passing, I note the Council’s point that just because 395 p.a. is the average
across the whole of the SHMA'’s 25-year period, that does not necessarily mean
that the annual rate should be constant throughout. This may be so, but
again, there is no specific evidence to support any alternative phasing. In the
light of all the evidence before me, I conclude that 395 dwellings p.a. is a
reasonably robust basis on which to proceed.

42. On this basis therefore, 5 years’ worth of the annual OAN would be 1,975
dwellings. With the addition of a 5% buffer, which is not disputed, the overall
5-year requirement becomes 2,074 units®.

The Council’s suggested adjustment for over-delivery in previous years

43. This requirement of 2,074 exceeds the Council’s claimed supply of 1,926
dwellings’. However, the Council argues that the requirement should be
reduced because, during the period 2006-14, housing completions exceeded
the requirement in Policy CS2 by 401 units.

44, In putting forward this argument, the Council relies on paragraph 3-036 of the
PPG, which states:

"In assessing need, consideration may be given to evidence that a Council has
delivered over and above its housing needs”. (3-036)

In the light of this advice, the Council’s case is essentially that this means that
the past ‘overprovision’ should be deducted from the requirement for the next
5-year period, in full, irrespective of whether that requirement figure is based

on the FCS or the SHMA.

45. I have considered this argument carefully. However, the PPG advice relates
specifically to a situation where housing delivery has exceeded the area’s
housing needs, rather than a policy requirement. In this case, for the reasons
explained above, I have come to the view that the Borough’s housing needs
are now more accurately expressed in the SHMA projections than in the FCS.

6 In the parties’ evidence this is shown as 2,075, due to rounding the buffer from 19.75 to 20 units for each
individual year

7 As amended by Mr Home in oral evidence, from the figure of 1,876 which appears in the statement of common
ground
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46.

47.

48.

49,

50.

Measured against the SHMA figure of 395 units per annum, there has been no
over-provision or over-delivery.

I appreciate that the SHMA was only published in January 2014. But it relates
to a period that started from April 2011, and it is therefore logical to take
account of the housing needs that have arisen over the whole of that period. I
fully accept that during 2011-14, the Council could not have been expected to
meet a need which it was not aware of at the time, but that is not the point
here®. With the benefit of the information now available, what was previously
seen as an over-delivery against the FCS requirement during those three years,
can now be seen to have been in reality a slight under-delivery compared to
the level of actual need.

For the years 2006-11, there is no assessment of OAN. Housing completions in
that period exceeded the relevant policy requirement in the FCS, but that does
not mean that they exceeded the need. And in any event, this period prior to
2011 is now somewhat historic. I appreciate that 2006 was the start of the
FCS period, but now that the FCS is no longer the best reference point for
future housing needs, it becomes questionable whether housing completions
from before 2011 have any continuing relevance.

Furthermore, even if I were to take a different view on these matters, so that
the 401 dwellings over-delivery against the FCS were to be deducted from the
SHMA-based requirement as suggested, it is far from clear why the whole of
the 401 should be offset against the needs of just the next 5 years. 1
appreciate that this would mirror the ‘Sedgefield method’, but that approach is
normally used where the past performance has been one of under-provision,
and in that kind of situation there is consequently a clear imperative to achieve
a rapid increase in the rate of delivery. In the reverse situation, as here, there
is no such imperative. Arguably, the effect would be a sharp reduction, which
would be at odds with the NPPF’s aims to maintain continuity of supply and
boost overall provision. The Council has presented no cogent rationale for this
approach.

The PPG advice referred to above allows for consideration of the effects of past
over-delivery, but does not specify what action should then be taken. It may
be that in some circumstances an adjustment to the requirement for future
years would be justified, but here, for the reasons that I have explained, that is
not the case. I can see nothing in the PPG which sanctions the approach now
proposed by the Council in deducting 401 units from the requirement side of
the 5-year supply calculation.

I therefore conclude that no adjustment should be made in respect of the past
over-delivery against the FCS requirement.

The supply side: Welborne

51.

The Council anticipates 500 completions, within the 5-year period, at the
proposed new settlement of Welborne. This is supported by the planning and
development programme agreed with the scheme’s promoters and other
relevant agencies, which indicates work starting on site in March 2016, and the
first 120 dwellings being completed by March 2017. The Council acknowledges

8 As noted at the inquiry, this argument might be relevant in other circumstances, such as where the point at issue
relates to whether there has been ‘persistent under-delivery’ for the purposes of the NPPF buffer; but the issue
here is distinct from that type of assessment
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52.

53.

54.

55.

56.

that this programme is both challenging and ambitious, but regards it as
achievable.

However, the planned scheme is for a very large development, amounting to
some 6,500 dwellings overall, plus employment, retail and other land uses. In
terms of the practicalities of development, the site is completely undeveloped
land, and major new infrastructure works of all kinds will be needed. A
connection to the M27 is required, involving a new junction and slip roads.
Developer partners, to take the lead in house-building and infrastructure
works, have not yet been identified. Some of the land is not yet within the
control of the current promoters, and the possible need to use compulsory
purchase powers has not been ruled out. Although the Council maintains that
the scheme will be financially viable, it admits that viability has been identified
as a significant issue, and remains under review.

In terms of its planning status, although the general location of the
development has been identified for many years, the formal allocation and
specific site boundaries remain to be confirmed in the Welborne Plan, which is
still under examination. No planning permission exists, nor has an application
been made. Any application is likely to be subject to an environmental
assessment, for which some of the necessary survey work will be limited as to
the time of year. Some parts of the site apparently have protected status
under European legislation, and a mitigation strategy may need to be agreed
with Natural England before an application can be considered. There is no clear
evidence as to how much of this work has already been done. I have no
reason to doubt that ultimately the hurdles can be overcome, but that does not
mean that they can be overcome quickly.

I note the Council’s suggestion that, if necessary, a first phase of 500 dwellings
could be brought forward as a stand-alone scheme, in advance of the new
motorway junction and other new facilities. But there is no proper evidence
regarding the feasibility of this option, or its effects on the development
programme. The Welborne Plan clearly seeks a comprehensive approach, as
set out in draft Policy WEL4.

The NPPF’s test for inclusion in the 5-year supply includes the requirement that
sites should have a realistic prospect of delivering houses within that timescale.
At the inquiry the appellants’ witness accepted that there was a possibility of
up to 50 units coming forward within the 5-year period, although no more than
that. I do not disagree with that assessment. But a mere possibility is not the
same as a realistic prospect.

There can be no doubting the amount of work that has already gone into the
Welborne scheme, or the commitment of all the parties involved. However, it
is equally clear that there is still a long way to go before any houses can start
to be built. For a development of this scale, with no planning permission or
current application, nor yet even a detailed site allocation, five years is not a
long time. From the evidence presented, it seems to me that the Council’s
development programme for Welborne relies at each stage on the absolute
minimum timescales, or less. That approach may have its merits in some other
context, but for the purposes of assessing the 5-year supply, it lacks flexibility.
For this purpose, it would be more realistic in my view to assume that the
development is likely to come forward in a slightly longer timescale, pushing
the first completions beyond the 5-year period.
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57.

I conclude that the Council has failed to show a realistic prospect that
development at Welborne is likely to contribute to the 5-year supply. The site
therefore cannot be regarded as deliverable at this stage, in terms of the NPPF
requirement. This reduces the Council’s claimed supply by 500, to a maximum
of 1,426 units.

The supply side: other disputed matters

58.

59.

60.

A number of other sites in the Council’s supply, totalling 202 units, are
disputed by the appellants. I appreciate that some of these do not yet have
planning permission. However, the information that the Council has provided
indicates that the sites are likely to come forward within the requisite period.
Some are proposed allocations in the draft DSP, which remain to be
considered, but I am not aware of any objections to the principle of
development on any of these sites. Some of the sites have other issues to be
addressed, relating to access, trees and other detailed matters, but there is no
suggestion that these are likely to be insoluble. None are so large that they
would require more than five years to complete. In all of these cases, there is
sufficient evidence to justify treating these sites as deliverable.

The Council’s supply figures also include a windfall allowance of 100 dwellings
across the 5-year period. I accept that this may involve a risk of some overlap
with sites that are counted in other categories. But on the other hand, the
Council’s supply does not count identified sites of less than five units, including
those with permission, which total 139 units. The Council suggests that, for
the purposes of this appeal, these two figures are close enough to offset each
other. In the interests of avoiding unnecessary complexity, I agree.

I therefore make no further adjustment to the Council’s supply figure in
response to the disputed sites or the windfall allowance. But in any event, in
the light of the conclusions that I have already reached above, these matters
do not affect the final outcome of the land supply calculation.

Conclusions on housing land supply

61.

62.

63.

64.

From the above, I conclude that the 5-year requirement, based on the best
evidence of the OAN, should be 2,074 dwellings. This requirement should not
be adjusted to take account of over-delivery prior to April 2014. Against this,
the Council’s maximum claimed supply is only 1,926 dwellings. The supply
must therefore be less than the minimum 5 years required by the NPPF.

In addition, the Council’s figure over-states the supply, by including 500 units
at Welborne, which should not yet be counted as deliverable within the relevant
5-year period. When these are deducted, the realistically deliverable supply
becomes 1,426 units. This amounts to only around 3.4 years.

Although the DSP and WP are at the examination stage, there is no evidence to
suggest that the adoption of those plans in the near future would significantly
change the housing supply situation from that considered at this inquiry. All in
all, I conclude that a 5-year supply has not been demonstrated.

In the light of this finding, NPPF paragraph 49 requires that any relevant
policies for the supply of housing be treated as out-of-date. For the purposes
of the present appeal, it is not disputed that these include Policy CS14, in so far
as the latter provides for settlement boundaries, and seeks to restrict housing
development anywhere outside them. Accordingly, although the appeal site is
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65.

outside the boundary of Lower Swanwick, the resulting in-principle conflict with
Policy CS14 carries relatively little weight.

In addition, the lack of a 5-year supply also means that added weight should
be given to the benefits of providing housing to meet local needs.

Effects on the area’s character and appearance

Effects on the character and appearance of the countryside

66.

67.

68.

In policy terms, the countryside is defined by the FBLP proposals map. On that
map, the settlement of Lower Swanwick appears separated from the River
Hamble by a continuous swathe of countryside, coloured green, and the appeal
site is included in that area. Based on the proposals map, the loss of the
appeal site would bring the urban area closer to the river, reducing the
remaining countryside at that point to little more than a narrow strip along the
water’s edge. However, that is an impression conveyed by a map produced for
a particular purpose. As its name suggests, the proposals map is concerned
with policies and the control of development in the future; it is not necessarily
intended to depict what exists now, nor can it be definitive in that respect. And
in any event, for the reasons explained earlier, the settlement boundaries
currently carry reduced weight, due to the lack of a demonstrated housing
supply. For the purposes of this appeal therefore, it seems to me that any
assessment of the appeal site’s contribution to the countryside cannot usefully
be done simply by reference to the FBLP proposals map. Rather, such an
assessment should be based on what is seen on the ground.

The appeal site comprises an undeveloped grass paddock, currently used for
grazing horses. To that extent, it might be arguable that the site has some
resemblance to open countryside. However, the site lies at the junction of
Lower Swanwick’s two main roads, Bridge Road (the A27) and Swanwick Lane,
which is effectively the settlement’s centre. On its south-eastern and north-
eastern sides, the site abuts existing residential areas. Adjacent to Swanwick
Lane there is also a children’s play area. To the south-west and north-west,
fronting the river, is an extensive area of boat yards, workshops, moorings and
related development, plus The Navigator pub and its car park. The appeal site
is thus surrounded on all sides by urban land uses and built development, and
at no point does it abut or connect with any other undeveloped or un-urbanised
land. Consequently, notwithstanding its designation as countryside, what is
seen on the ground amounts to no more than a relatively small, self-contained
patch of vacant land, wholly enveloped within the built-up area.

How the site looks in reality is therefore quite different from the impression
gained from the proposals map. To a large extent, this difference is explained
by the treatment of the boatyards which encircle the appeal site on two sides.
On the proposals map these are included in the countryside, thus creating the
apparent connection between the appeal site and the river, and thence to the
more open countryside beyond. I take no issue with this approach in terms of
the policies that this implies for the yards themselves. But in terms of their
effect on how the appeal site is perceived, the reality is that the boatyards
comprise mainly large-scale, industrial-style buildings and a large expanse of
hardstanding. Visually, these appear as an integral part of Lower Swanwick’s
built-up area. As such, their effect is not to link the appeal site to the river and
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69.

70.

countryside, but rather to separate it from those, and to enclose it within the
settlement.

In addition, the Swanwick Marina site, which includes the greater part of this
boatyard area, has planning permission for redevelopment, including a pavilion
building of up to 3 storeys, with retail units, bar and restaurant facilities, plus
new workshops and offices, and 49 dwellings. The effect of that scheme, it
seems to me, can only be to reinforce the urban character of the marina/
boatyards area, further consolidating the settlement pattern and the appeal
site’s sense of containment within the urban area.

Similarly, to the north of the appeal site, the settlement boundary excludes
some of the residential properties at Green Lane, suggesting a connection
between the appeal site and the countryside beyond. However, as I saw on my
visit, Green Lane is entirely residential in character, and functionally is fully
part of the settlement of Lower Swanwick. Whilst the excluded properties are
relatively low-density, a number such as ‘Highfield’ and ‘Genesta’ have been
extended or replaced, becoming more prominent as a result. Consequently the
Green Lane residential area is a highly visible part of the backdrop to the
appeal site. Again, I do not mean to question the settlement boundary itself,
as far as it relates to the Green Lane area, or the policies to be applied there.
But in relation to the appeal site, the presence of residential development along
the full length of its north-eastern boundary contributes to the impression of a
site encircled by existing development, and reinforces the site’s visual
containment within the settlement.

71. This impression of containment is increased yet further by the dense woodland

72.

belt that runs along the appeal site’s north-western boundary, partly within the
site itself and partly on adjoining land. Some of the trees in this belt result
from the additional planting that was carried out a few years ago. I note the
comments made at the inquiry as to the possible motive for that planting, but
this has no relevance to the planning merits of the site or the proposed
development. To my mind, the tree belt has an attractive, naturalistic
appearance, and continues the line which is already established along the top
of the river bank further to the north. Its effect is to further reinforce the site’s
separation from the river, and its association with the built-up area.

I note the contents of the 1996 Landscape Character Assessment (LCA)°. That
report found that the appeal site had ‘strong visual links with the river and
boat-related activities on the south side of the road’. That may have been so
then, and indeed might still be so. But the boat-related activities referred to
must presumably have been those in and around the boatyards, and for the
reasons already given, my view is that that area has more affinity with the
built-up area than the countryside. In any event, I can see nothing in this
comment that could be said to endorse the view that the appeal site formed
part of the countryside, either then or now. Neither is there any support for
that view in the 2012 LCA?; indeed that report includes the appeal site in the
urban area.

73. There are mid-range and longer views of the site from the A27 river bridge,

and the railway bridge, and from Lands End Road on the opposite bank. But
from all of these viewpoints, the site is framed by buildings and urban land

° Fareham Borough Landscape Assessment : Scott Wilson Resource Consultants, May 1996
19 The Hamble Valley Integrated Character Assessment : Hampshire County Council, May 2012
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uses on all sides. Indeed, in respect of the view from Lands End Road, the
Council made the point more than once at the inquiry, that the appeal site is
the only piece of green space or open land that is visible. In addition, in all of
these views, the site is partially screened by the tree belt or boatyard buildings.
In none of them is the appeal site a main focus or a key element of the view.
No other significant public viewpoints have been identified, other than from the
roads immediately adjacent to the site itself. In my opinion all of these
available viewpoints merely serve to reaffirm my earlier judgement, that the
site’s setting and context is formed primarily by the built-up area of Lower
Swanwick.

74. In these circumstances, I conclude that the appeal site, in its undeveloped
state, contributes nothing of any significance to the character or appearance of
the countryside. It follows from this that, whatever visual impact the
development might have, that impact would not be likely to significantly affect
the countryside.

Effects on the character and appearance of Lower Swanwick - loss of openness

75. Seen from within Lower Swanwick, the appeal site appears essentially as an
open, grassed field, sloping towards the A27. There is an attractive, medium-
sized native poplar tree in one corner, at the Swanwick Lane junction, and the
woodland belt on the opposite boundary, but there is no suggestion that the
proposed development would put these at risk. In all other respects, the site is
featureless and unremarkable.

76. If the site were developed as proposed, its present openness would be lost.
However, as far as I am aware, the site has never been formally identified as
an important open space, or any similar designation based on its townscape
value or any contribution to the character or appearance of the settlement.
Bearing in mind the other planning considerations discussed above, and
especially the urban nature of the location, and the unmet need for housing, in
these circumstances the loss of openness on its own is not a compelling
objection.

77. Development on the lower part of the site could potentially obstruct views
towards the waterfront from Swanwick Lane and the play area. Although the
river itself is not visible from here, its presence is signalled by the sight of the
many boat masts which extend above the roofs of the boatyard buildings, and I
can appreciate why that sight would be missed by residents. But that
consideration alone is not overriding. The site is not in a conservation area,
nor would the proposed development appear to affect any views into or out of
any such areas. The view from Swanwick Lane was not identified as a
consideration in the design officer’s pre-application comments, or in the
planning officer’s report, nor in the refusal reasons. Nor was it identified in
either of the relevant LCAs. There is also no evidence that this was seen as an
issue in the Council’s earlier decision on the Swanwick Marina scheme, which
seems likely to have a greater impact on the same view. Consequently, I am
not convinced that the view from Swanwick Lane is such an important planning
consideration as to outweigh the other matters that I have identified.

78. And in any event, the existing views need not be lost altogether, because
layout and design are reserved matters. If the Council regards the views from
Swanwick Lane as a priority issue, there seems no reason why the height and
disposition of the buildings could not be designed to take this into account, by
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79.

80.

81.

creating gaps and preserving lines of sight where necessary. The current
illustrative layout does not do this, but that plan is not binding, either on the
Council or a future developer. Development on the remainder of the site would
have little or no impact in terms of views towards the river. Given the size of
the site as a whole, and the lack of constraints in most other respects, I see no
reason why an acceptable alternative scheme could not be designed which
takes account of the relevant viewpoints from within Lower Swanwick.

I also note the other points made in support of the retention of some openness
at the site’s southern corner, to create a landscaped area around the road
junction and the poplar tree. I agree that this could well be an attractive
approach, and this might be one possible way of producing the urban design
focus that the 1996 LCA saw a need for here. But there is no reason why this
should be the only way. In any event, for the same reasons as above, an
outline permission based on the present application would not prevent this or
any other approach from being followed at the reserved matters stage.

And furthermore, looking at the site as a whole, it seems to me that at that
stage there would be the opportunity to seek to secure a high-quality scheme
which could make better use of the land than at present, and which could
enhance the urban townscape at this potentially important focal point. In the
present outline application there is no guarantee that this opportunity would be
realised, but the outcome would be at least partly in the Council’s hands.

For these reasons, I have come to the view that the loss of the appeal site in
its undeveloped state would not have any unacceptable adverse impact on the
character or appearance of Lower Swanwick, and indeed could prove beneficial.

Effects on Lower Swanwick - the quantity of development proposed

82.

83.

84.

Averaged across the site, the proposed development of 37 dwellings would
amount to a density of about 32 dwellings per hectare (dph). That is slightly
higher than the average within the surrounding residential area, but not unduly
so. Nothing in the NPPF or PPG suggests that new development should be
required to match that of its surroundings as a matter of course. Rather, the
emphasis is on making good use of land, encouraging innovation, and good
design, whilst still respecting local character and identity.

If development on the lower part of the site were restricted for any of the
reasons discussed above, that would tend to increase the density of the
remainder of the site, to above 32 dph. At the extreme, if all of the built
development were concentrated in the upper area, the density there would be
around 47 dph. But that would be offset by a lower density in the lower area;
it would not change the overall density of the development as a whole. The
existing settlement itself contains a wide range of variation in densities, both
above and below what is now proposed; including lower density at Green Lane,
but higher in the Swanwick Lane terraces, the Swanwick Quay flats, and the
proposed Marina development. There is nothing inherently objectionable about
such differences.

I accept that the submitted illustrative plan has some shortcomings. I agree
that it would be desirable for the development to present an active frontage to
the public realm, including Swanwick Lane and the play area, and that issues
such as overlooking and relationships to surrounding properties need careful
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85.

86.

attention. But all of these are reserved matters, and there is nothing to
suggest that they cannot be resolved at the appropriate stage.

I note that there is now no dispute that the north-western tree belt could be
satisfactorily protected by the relevant provisions contained in the undertaking,
together with a buffer zone which could be secured by condition.

Having regard for all the evidence before me, I can see no reason why an
outline permission for 37 units should not be able to produce a satisfactory
detailed scheme which satisfies national and local design policies.

Other matters relating to effects on character and appearance

87.

88.

Although the appeal site was included in the coastal zone that was identified in
the FBLP, that policy has now ceased to have any effect. I note the suggestion
that the ‘coastline’ and ‘coastal locations’ now referred to in Policy CS14 must
be the same as that area, but this does not follow. The areas in question are
not defined on any map. Whilst Lower Swanwick might be described as being
just within the upper reaches of the river estuary, it is some way from what
would normally be considered the coastline. In my view, the area is clearly not
the kind of ‘undeveloped coast’ to which paragraph 114 of the NPPF refers. In
any event, for the same reasons as those given above, I do not consider that
the development would have any significant adverse effect on the character or
appearance of the coastal area, or that of the Hamble estuary.

As I have already indicated, I appreciate that the site is valued by local people.
However, the NPPF advice on protecting ‘valued landscapes’, in paragraph 109,
is placed in the context of conserving and enhancing the natural environment.
In the present case, in view of my conclusions on the above matters, it seems
to me that the appeal site does not contribute significantly to the natural
environment in any of the ways to which this paragraph is directed. I can
therefore find no reasonable basis for applying paragraph 109 here.

Conclusions regarding the effects on character and appearance

89.

I conclude that the proposed development would have no material adverse
effects on the character or appearance of the countryside, or of the settlement
of Lower Swanwick. As such, it would not conflict with any of the relevant
policies, including FLBP Policy DG4, or FCS Policies CS9, CS14 or CS17.

Other matters

Traffic and safety

90.

91.

I note the concerns raised by local residents, particularly concerning traffic,
congestion and highway safety. I saw on my visit that local roads are already
busy, especially in the peak periods, and the development now proposed would
add more traffic to the network. However, as a percentage of the existing
flows, the increase generated by 37 dwellings would be negligible, and the
proposed design of the new junction on Swanwick Lane, including the proposed
‘keep clear’ road markings, would meet all of the Highway Authority’s safety
requirements. There are therefore no reasonable highway grounds for
objection.

In addition, the replacement of the existing layby with a new off-street car park
would undoubtedly be a safer arrangement for users of the children’s play area,
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as it would greatly reduce the potential for a small child to wander into the
path of a moving vehicle. I appreciate that this might leave some residents
looking for alternative overnight parking, but it seems to me that this is
outweighed by the safety benefit.

92. A suitable junction design and the early provision of the car park can be
secured by conditions.

Residential amenity

93. I accept that the proposed development would block views of the river from
some neighbouring properties, and I fully understand what this would mean to
their owners. However, the loss of private views weighs less heavily as a
planning consideration than the other issues that have been identified. There
is no reason to doubt that existing occupiers can be adequately protected from
more serious impacts such as overlooking, overshadowing or overbearing
effects, at the detailed stage. The development therefore need not
unacceptably harm living conditions at any existing property.

Local facilities

94. I note the comments made about the adequacy of some local facilities. But on
my tour of the area, I saw that the site is within reasonably easy reach of
schools, doctors, shops and a variety of local employment. Public transport is
available by bus and train, at most times of day, and the Highway Authority
states that it intends to improve pedestrian and cycle facilities on the A27.

95. I accept that there may be pressures on some local services, especially doctors
and schools, but at a time when population humbers are increasing throughout
the region, the same is true in many areas, and ultimately the task of adapting
to meet future needs is one for the providers of those services. In the present
case, this would not be a proper reason to refuse planning permission.

Wildlife

96. The various observations relating to wildlife are noted, but the survey evidence
shows that the site has limited habitat value. This can be adequately protected
and enhanced by condition.

The legal undertaking

97. The undertaking provides for a financial contribution of £6,364.00 towards the
mitigation of off-site ecological impacts. The need for such a contribution
arises because of the development’s proximity to designated sites of ecological
importance, and the consequent potential cumulative impacts of developments
in the area on protected bird species. A framework for such contributions has
been agreed between the PUSH authorities under the Solent Disturbance and
Mitigation Project, and a specific programme of mitigation works has been
identified, focused on the Alver Valley Country Park, in the Borough of Gosport.

98. The undertaking also provides for the setting up of a management company to
maintain the development, and for the carrying out of a woodland management
plan and other landscaping works, in accordance with details to be approved by
the Council.
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99.

100.

From the information provided, I am satisfied that all of the obligations are
necessary, and are properly related to the proposed development, so as to
meet the relevant policy and legal tests'.

I note that a Community Infrastructure Levy (CIL) charging Schedule is in
place in the borough, and that the proposed development would also be
required to contribute to local infrastructure provision through a CIL
payment.

Conditions

101.

I have considered the conditions suggested by the Council, and those others
discussed at the inquiry, in the light of the tests in NPPF paragraph 206. If
permission is granted, I agree that most of these conditions would be
needed in one form or another, although with some re-ordering and
rewording, to improve their clarity, precision and effectiveness. The
conditions that I consider should be imposed on any permission in this case
are set out in the attached Schedule.

Conditions to be imposed

102.

103.

104.

105.

106.

Conditions Nos 1 - 3 set out the requirements as to reserved matters and
the time limits for submission and commencement. In the light of my earlier
conclusions regarding the Borough’s housing land supply, I have reduced the
time limits to less than the normal statutory periods, to better reflect the
urgency of the need. I note the Council’s suggested additional wording, but
I see no evidence to support a limit of 3 storeys; nor any need for these
conditions to refer to the mix of dwelling types.

Condition 4 sets out the requirements with regard to affordable housing,
which is needed to comply with FCS Policy CS18. I agree that the condition
should specify the number of affordable units, and their tenures, but the
suggested detailed breakdown as to numbers of bedrooms and floorspaces
seems to me over-prescriptive at this outline stage. The suggested
contingency provisions relating to right-to-buy, staircasing, mortgagee in
possession, and other exceptions, seem to me too imprecise for inclusion in
a condition, and I have therefore omitted these.

Conditions 5 and 6 set out the requirements for pre-commencement
investigations relating to archaeology and contamination. These are
necessary to protect the historic environment and the health of future
occupiers respectively.

Conditions 7 and 8 are aimed at securing the implementation and on-going
management of high-quality landscaping, and Nos 9 - 13 provide for the
protection of existing trees and hedges. All of these are needed to ensure a
good standard of development.

Conditions 14 - 20 set out the requirements as to highway works, both off
and on-site, and Nos 21 and 22 secure the provision of the proposed play
area car park. All of these are necessary in the interests of highway safety
and for the convenience of road users. In Condition 22, I have increased the
period from 6 to 8 weeks, to ensure that compliance can be achieved.

1 In: (i) Regulation 122 of the Community Infrastructure Levy Regulations 2010; and (ii) NPPF paragraph 204

www.planningportal.gov.uk/planninginspectorate 17



Appeal Decision APP/A1720/A/14/2220031

107.

108.

109.

Condition 23 requires adequate measures to mitigate noise from road traffic
and nearby commercial uses, as defined in the submitted noise report; and
Condition 24 seeks the provision of suitable facilities for household refuse.
Both are needed to ensure a satisfactory residential environment.

Condition 25 calls for ecological mitigation and enhancement, in order to
minimise any impacts on biodiversity and secure a net gain in accordance
with NPPF paragraph 109. The condition requires further details to be
submitted and approved, since the existing ecological report contains limited
detail as to any recommended measures.

Condition 26 requires compliance with the Code for Sustainable Homes, in
accordance with FCS Policy CS15.

Rejected conditions

110.

111.

112,

Having carefully considered all of the other suggested conditions, I find that
none of these meet the relevant tests. The Council’s proposed requirement
for the development to be carried out only in accordance with the submitted
illustrative plan would not be reasonable, because layout is a reserved
matter, and in any event there is no evidence to suggest that no other form
of layout would be acceptable. Equally, the appellants’ tentative suggestion
of an exclusion area in the southern corner would not be a reasonable
condition, since it has not be shown that there is any overriding objection to
development in that part of the site.

The proposed conditions relating to materials, car parking and cycle storage
are unnecessary, as these details can be dealt with at the reserved matters
stage. Lighting is adequately covered in the revised on-site highway works
condition that I have included at Condition 20, and thus does not need an
additional separate condition.

With regard to the proposed construction method statement and controls on
the hours of construction work, powers are available to prevent obstruction
of the public highway, or the deposit of mud, and to prevent nuisance to
adjoining occupiers, under other legislation. There are no particular
circumstances here that make it necessary to duplicate those controls
through planning conditions.

CONCLUSIONS

113.

114,

The proposed development of 37 dwellings would be outside the settlement
boundary defined in the FBLP, and would thus conflict with FCS Policy CS14.
However, given the lack of a demonstrated 5-year housing supply, the
settlement boundary must be regarded as out of date, and the weight that
can be afforded to Policy CS14 is reduced accordingly.

Despite its designation on the FBLP proposals map, the appeal site does not
appear in reality as an integral part of the countryside, nor of the coast, and
does not contribute significantly to the character or appearance of those
areas. Neither does the site, in its undeveloped state, contribute positively
to the character or setting of the settlement. Consequently, no material
conflicts arise in respect of any of the policies that are concerned with
protecting these areas, in either the development plan or the NPPF.
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115. The site lies within the Western Wards area, which is identified in Policies
CS6 and CS9 as one of the District’s preferred locations for housing
development. The local infrastructure and services are adequate to serve a
development on the scale now proposed.

116. So, on the one hand, the development would result in the loss of an
undeveloped, but otherwise unremarkable, parcel of open land. On the
other hand, the proposed development would make a valuable contribution
to meeting local housing needs, including affordable housing provision.
There would also be a modest public benefit in the provision of the proposed
car park to serve the existing play area. And in addition there would be the
opportunity, at the reserved matters stage, for the Council to seek to secure
a high-quality scheme, which could make better use of the land, and
enhance the townscape.

117. 1In view of the unmet housing need, the benefit of adding 37 new dwellings
to the local housing supply commands substantial weight. Together with the
car park and the potential for townscape enhancement, it seems to me that
the conflict with Policy CS14 and any other harm arising from the
development would be significantly and demonstrably outweighed by these
benefits.

118. Having regard to the three ‘dimensions’ of sustainable development, and all
of the relevant policies contained in the NPPF, I conclude that the
development now proposed would constitute the kind of sustainable
development that the NPPF seeks to encourage and promote. I have taken
into account all the other matters raised, but none alters this conclusion.

119. The appeal is therefore allowed.

John Felgate

INSPECTOR
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SCHEDULE OF CONDITIONS

The planning permission to which this decision relates is granted subject to the following
conditions (numbered 1 - 26):

1)

2)

3)

4)

5)

6)

Reserved matters and time limits

No development shall be commenced until details of the appearance, landscaping,
layout, and scale (hereinafter called "the reserved matters") of the proposed
development have been submitted to the local planning authority and approved in
writing. The development shall be carried out in accordance with the details thus
approved.

Application for approval of the reserved matters shall be made to the local planning
authority not later than two years from the date of this permission.

The development shall begin not later than one year from the date of approval of the
last of the reserved matters to be approved.

Affordable housing

No development shall take place until a scheme for the provision of affordable housing
as part of the development has been submitted to the local planning authority and
approved in writing. The affordable housing shall be provided in accordance with the
approved scheme and shall meet the definition of affordable housing in Annex 2 of the
NPPF. The scheme shall provide for 15 units of affordable housing, including 10 for
‘affordable rented’ tenure, and 5 for shared ownership. The affordable housing
scheme shall also contain details of:

(i) the proposed mix of types and sizes of the affordable housing units, and their
location within the site;

(i) the proposed timing of the construction of the affordable units, in relation to the
occupancy of the market housing;

(iii) the proposed arrangements for the transfer of the affordable housing to an
affordable housing provider;

(iv) the arrangements to ensure affordability for the initial and subsequent occupiers
in perpetuity; and

(v) the occupancy criteria and the means by which such criteria are to be enforced.

Archaeology

No development shall take place until a programme of archaeological work has been
implemented, in accordance with a written scheme of investigation which has been
submitted to the local planning authority and approved in writing.

Contamination

No development shall take place until the site has been investigated for soil
contamination, and any such contamination found to be present has been removed or
rendered harmless, in accordance with a scheme to be submitted to the local planning
authority and approved in writing. In addition:

(i) If, during the course of construction, any contamination is found which has not

been identified previously, no further work shall take place until that contamination
has been removed or rendered harmless, in accordance with additional measures to
be submitted to and approved in writing by the local planning authority; and

(ii) If any contamination has been found to be present at any stage, either before or
during construction, no part of the proposed development shall be brought into use
until a verification report has been submitted to and approved by the local planning
authority, showing that all such contamination has been treated, and the site
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7)

8)

9)

10)

11)

12)

13)

14)

rendered safe for occupation, in accordance with the original contamination scheme
and any further measures subsequently agreed.

Landscaping

The landscaping details to be approved under Condition 1 shall include details of all
planting and seeding, the surfacing of all hard surfaced areas, all boundary
treatments, all re-grading or re-contouring of the land, and any sighage and street
furniture. The landscaping works thus approved shall be implemented in accordance
with the approved details, and in accordance with the timescale specified in the
submitted legal undertaking.

The landscaping details to be approved under Condition 1 shall also include a
landscape management plan. Following the implementation of the landscaping works,
all of the landscaped areas shall be maintained thereafter in accordance with the
details thus approved. Any tree or plant forming part of the approved landscaping
scheme which dies, or becomes seriously damaged or diseased, or is removed for any
reason, within a period of 5 years after planting, shall be replaced during the next
planting season with others of similar size and species.

Existing trees and hedgerows

No development shall take place until a tree and hedgerow protection scheme has
been submitted to the local planning authority and approved in writing. The scheme
shall contain details of proposed measures for the protection and retention of all of
the existing trees and hedgerows on and adjacent to the site during construction.
The scheme shall also identify a suitably qualified Arboricultural Supervisor.

The measures to be approved under Condition 9 shall include protective fencing, and
such fencing shall be erected in accordance with the approved details before any
equipment, machinery or materials are brought on to the site, and shall remain in
place until the latter have been removed from the site and the development has been
completed. Nothing shall be stored or placed in any area fenced in accordance with
this condition, and the ground levels within these areas shall not be altered, nor shall
any excavation be made, except with the written consent of the local planning
authority.

No tree or hedgerow on the site shall at any time be cut down, uprooted or destroyed,
nor be topped, lopped or pruned, other than in accordance with details approved
within either the tree and hedgerow protection scheme (under Condition 9) or the
landscape management plan (under Condition 8). Notwithstanding this requirement,
in the event that any existing tree or hedgerow dies or is lost for any reason, within a
period of 5 years from the date of completion of the development, replacement
planting shall be carried out in accordance with details to be approved in writing by
the local planning authority.

All works approved under Conditions 9 - 11 shall be carried out in accordance with BS
5837:2012, and shall be overseen by the approved Arboricultural Supervisor.

The layout details to be submitted under Condition 1 shall include provision for a 5m-
wide woodland buffer zone alongside the whole length of the tree belt on the site’s
north-western boundary, as shown on Plan No PP1220-101-00 (Revision. P2). Within
this buffer zone, the land shall be used only for communal purposes, including
landscaping, open space, and roadways, and no part of the buffer zone shall be
included within the curtilage of any dwelling.

Access and off-site highway works

The proposed new access to the site and related off-site highway works shall be laid
out in accordance with the submitted details shown on Plan No. A083488_PR_01.
These works shall include the removal of the existing layby in Swanwick Lane, the
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15)

16)

17)

18)

19)

20)

21)

22)

23)

realignment of the footway alongside it, and the provision of visibility splays of 2.4m x
65m in both directions, all as shown on this approved plan.

In addition, the following off-site works are to be carried out, in accordance with
details to be submitted to the local planning authority and approved in writing:

(i) the making good of the redundant footway and layby areas; and
(ii) the permanent closure of the existing site access to the north of the play area.

No development (other than that required to comply with this condition) shall be
carried out until the existing layby has been closed, and the site access has been
constructed to at least binder course level, including the first 10m of the access road.

No development or works of any kind (including those specified in condition 16), shall
be carried out until a timetable for the full completion of all the access and off-site
highway works required under Conditions 14 - 16 has been submitted to the local
planning authority and approved in writing. These works shall thereafter be carried
out and completed in accordance with the timetable thus approved.

No new dwelling shall be occupied until ‘keep clear’ road markings have been
provided in Swanwick Lane, in accordance with details to be submitted to the local
planning authority and approved in writing.

Once the visibility splays referred to in Condition 14 have been created, clear visibility
within the splay areas shall be maintained thereafter, above a height of 600mm from
ground level.

On-site highway works

The details to be submitted under Condition 1 above shall include details of all
necessary on-site highway infrastructure, including access roads, turning areas,
footways, street lighting and highway drainage, together with a timetable for the
implementation of these on-site works. No dwelling shall be occupied until the on-site
highway infrastructure serving that unit has been provided, in accordance with the
approved details, and the relevant roads and footways finished to at least binder
course level. These on-site highway works shall thereafter be fully completed in
accordance with the approved timetable.

Play area car park

The layout details to be submitted under Condition 1.1 above shall include details of
the proposed new car park for the existing play area adjacent to the site. The car
park shall provide a minimum of 6 spaces, and shall be laid out in accordance with the
details thus approved.

The proposed car park to be provided under Condition 21 shall be completed and
made available for public use in connection with the play area, no later than 8 weeks
from the date when the existing layby is closed. Thereafter, the car park shall be
retained and kept available for its stated use.

Noise mitigation

No construction work on any new dwelling shall be commenced until a scheme of
noise mitigation, including details of the proposed glazing and ventilation systems,
has been submitted to the local planning authority and approved in writing. The
submitted details shall demonstrate that the new dwellings are designed not to
exceed the following maximum internal noise levels:

Daytime average (all habitable rooms): 35 dB Laeq
Night-time average (bedrooms): 30 dB Laeq
Night-time maximum (bedrooms): 45 dB Lamax
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Refuse storage

24) The details to be submitted for approval under Condition 1 shall include details of the
provision to be made for the storage of household refuse for each proposed dwelling.
No dwelling shall be occupied until the approved provision has been made available
for use by the occupiers of that dwelling. Thereafter, the approved refuse storage
provisions shall be retained in accordance with the details thus approved.

Ecological mitigation

25) No development shall take place until a detailed scheme of ecological mitigation and
enhancement measures has been submitted to the local planning authority and
approved in writing. The scheme shall include a timetable for the implementation of
the necessary works, and those works shall be carried out in accordance with the
scheme and timetable thus approved.

Code for Sustainable Homes

26) The proposed dwellings shall achieve Level 4 of the Code for Sustainable Homes. No
new dwelling shall be occupied until a final Code Certificate has been issued for that
dwelling, certifying that Code Level 4 has been achieved.
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APPEARANCES
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Mr Richard Ground, of Counsel
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Mr Martin Hawthorne,
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Mr Don Frost

Instructed by the Solicitor to the Council
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Adams Hendry

Instructed by WYG Planning
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Local resident
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DOCUMENTS TABLED AT THE INQUIRY AND AFTERWARDS

TABLED BY THE APPELLANTS

1
2

OooNOU A

10
11
12
13

14
15
16

17
17A

Table: housing completions against requirement, 2006-14

Eastleigh Borough Local Plan examination: Inspector’s preliminary report on
housing needs and supply, 28 November 2014

Dartford BC v SoS and Landhold Capital Ltd: judgement dated 24 June 2014 [2014
EWHC 2636 Admin]

Photographs of the appeal site from the railway line

Photographs of the appeal site from Bridge Road, December 2014

Swanwick Marina - approved plan

Secretary of State’s appeal decision — Droitwich Spa (APP/H1840/A/13/2199085)
Secretary of State’s appeal decision - Ramsgate (APP/Z2260/A/14/2213265)
Appeal decision — Swanley (APP/G2245/A/13/2197478)

Bus timetables

Train timetables: Bursleden - Southampton

Train timetables: Bursleden - Portsmouth

Welborne strategic framework plan, annotated by Mr Hawthorne to show land not
controlled by the promoters

Correspondence relating to screening direction for Welborne development
Executed unilateral undertaking, dated 9 December 2014

Appellants’ suggested wording for a condition restricting development on part of
the site, and related plans

Mr Boyle’s closing submissions

Email dated 23 December 2014 in response to the Ministerial letter re SHMAs

TABLED BY THE COUNCIL

18
19
20
21
22

23
24
25
26

27
27A

Appeal decision — Storrington (APP/Z3825/A/13/2202943)

Appeal decision - Emsworth (APP/L3815/A/13/2198341)

Emails relating to various housing supply sites

Welborne - planning programme chart

The Solent Disturbance Mitigation Project Interim Framework - report to PUSH
Joint Committee, 25 march 2014, and minutes

Mr Home's summary statement

Inspector’s decision re land at Blaby (S62A/2014/0001)

Swanwick Marina - planning permission and officers’ report

S Northants v SoS and Barwood Homes Ltd: judgement dated 10 March 2014
[2014 EWHC 570 Admin]

Mr Ground’s closing submissions

Email dated 22 December 2014 relating to the Ministerial letter re SHMAs

TABLED BY THE OTHER PARTICIPANTS

28
29
30
31
32
33
34

Clir Woodward’s statement

Mr Wood’s statement

Mr Grover’s statement

Mr Nightingale’s statement

Miss Moore’s statement

Ms Winkworth’s written submission (presented by Ms Rosenbrier)
Aerial photograph dated 2013, tabled by Mr Grover

OTHER TABLED DOCUMENTS

35
36
37
38

Statement of Common Ground on 5-year housing land supply

Extracts from Core Strategy ‘interactive’ proposals map

Proposed condition re affordable housing (tabled jointly)

Letter from the Minister of State for Housing and Planning, dated 19 December
2014, re Strategic Housing Market Assessments
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Appeal Decision
Inquiry held on 25 April 2017
Site visit made on 27 April 2017

by S R G Baird BA(Hons) MRTPI

an Inspector appointed by the Secretary of State for Communities and Local Government
Decision date: 14 August 2017

Appeal Ref: APP/A1720/W/16/3156344
Land north of Cranleigh Road and west of Wicor Primary School,
Portchester, Fareham, Hampshire

e The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant outline planning permission.

e The appeal is made by Persimmon Homes South Coast against the decision of Fareham
Borough Council.

e The application Ref P/15/0260/0A, dated 17 March 2015, was refused by notice dated
24 March 2016.

e The development proposed is residential development of up to 120 dwellings together
with a new vehicle access from Cranleigh Road, public open space including a locally
equipped area of play, pedestrian links to the public open space, surface water drainage
and landscaping.

Decision

1. The appeal is allowed and planning permission is granted for residential
development of up to 120 dwellings together with a new vehicle access from
Cranleigh Road, public open space including a locally equipped area of play,
pedestrian links to the public open space, surface water drainage and
landscaping on land north of Cranleigh Road and west of Wicor Primary
School, Portchester, Fareham, Hampshire in accordance with the terms of
the application, Ref P/15/0260/0A, dated 17 March 2015, subject to the
conditions contained at Annex A of this decision.

Preliminary Matters

2. The application was made in outline with all matters other than means of
access reserved. The appellant and the local planning authority (Ipa)
confirmed that the drawings that comprise the planning application are
Drawing Nos. LOC 1 Rev D - Location Plan and J-D1708.00 - Site Access
Layout and Highway Improvements. The application plans are supported by
2 Illustrative Plans; Drawing Nos. 01 Rev W- Illustrative Site Plan and 2498-
SK-04 Rev P3 - Indicative Landscape Strategy.

3. The appellant has submitted a signed S106 Unilateral Undertaking (UU)
providing for financial contributions towards: (a) mitigation in accordance
with the Interim Solent Recreation Mitigation Partnership and (b) the
approval and monitoring of a Travel Plan. In addition, the UU provides for
the laying out of the public open space and that 40% of the dwellings would
be affordable housing units.
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4,

An application for an award of costs was made by Persimmon Homes South
Coast against Fareham Borough Council. This application is the subject of a
separate Decision.

Following the close of the inquiry, the Supreme Court issued a judgement?
concerning the interpretation of paragraph 49 of the National Planning Policy
Framework (Framework) and its relationship with Framework paragraph 14.
The parties were given an opportunity to comment on the implications of this
judgement for their cases. I have taken the judgement and the parties’
comments into account in coming to my decision.

Main Issues

6.

These are:

(i.) whether the Ipa can demonstrate a supply of specific deliverable sites
sufficient to provide 5-years’ worth of housing land supply (HLS);

(ii.) the effect on the supply of Best and Most Versatile (B&MV) agricultural
land; and

(iii.) the effect on the character and appearance of the area.

Reasons

7.

10.

The development plan for the area includes the Core Strategy (CS) adopted
in August 2011, the Local Plan Part 2: Development Sites and Policies
adopted in June 2015 (LP2) and the Local Plan Part 3: The Welbourne Plan
adopted in June 2015 (LP3). The Ipa has commenced a Local Plan Review
(LPR). It is anticipated that a draft Local Plan will be published for
consultation in September 2017.

Issue 1 - Housing Land Supply

Framework paragraph 47 seeks to boost significantly the supply of housing.
Lpas are enjoined to ensure that Local Plans meet the full, objectively
assessed needs (OAN) for market and affordable housing in the housing
market area, as far as is consistent with the policies set out in the
Framework. Lpas are to identify and update annually a supply of specific
deliverable sites sufficient to provide 5-years’ worth of housing land against
their housing requirements with an additional buffer of 5% or 20% where
there has been a record of persistent under delivery of housing.

Here, the Ipa’s 5-year HLS calculation is based on the requirements of the
CS, in particular Policy CS2, adopted in 2011. The CS has a plan period
running from 2006 to 2026 and was produced in the context of the no longer
extant regional strategy (The South-East Plan) and the then emerging South
Hampshire Strategy (SHS), a non-statutory sub-regional plan produced by a
consortium of several Ipas.

Given the CS was adopted several months before the publication of the
Framework and the CS housing requirement is largely based on the regional

! Suffolk Coastal District Council (Appellant) v Hopkins Homes Ltd and another (Respondents) Richborough
Estates Partnership LLP and another (Respondents) v Cheshire East Borough Council (Appellant) [2017] UKSC 37
on appeals from: [2016] EWCA Civ 168, [2015] EWHC 132 (Admin) and [2015] EWHC 410 (Admin).
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11.

12.

13.

14.

15.

strategy it is not a Framework compliant OAN. Although LPs 2 and 3 post-
date the Framework, neither plan undertakes the identification of an OAN.

Given the above, and in light of the Navigator appeal decision?, the appellant
submits that the starting point for calculating the HLS position should be
based on the April 2016 Objectively Assessed Housing Need Update
produced for the PUSH? authorities and the June 2016 PUSH Spatial Position
Update. Both studies identify an OAN for Fareham that is materially higher
than the CS housing requirement. The Ipa’s position is that as LPs 2 and 3
have been found sound, and in light of PPG and Ministerial guidance on the
use of SHMAs the housing requirement used to calculate the HLS is that
contained in the CS. The Ipa’s position is that until the LPR has been the
subject of consultation, examination and adoption it is premature to use the
PUSH OAN as the Borough’s housing requirement.

PPG* advises that housing requirement figures in an up-to-date, adopted LP
should be used as the starting point for calculating the 5-year HLS. PPG
advises that considerable weight should be attached to the housing
requirement figures in adopted LPs, which have successfully passed through
the examination process, unless significant new evidence comes to light.
However, PPG notes that evidence that dates back several years, such as
that drawn from revoked regional strategies may not adequately reflect
current needs. Thus, where evidence in a LP has become outdated and
policies in emerging plans are not yet capable of carrying sufficient weight,
information provided in the latest full assessment of housing needs i.e.
SHMAs should be considered. That said the weight given to these
assessments should take account of the fact they have not been tested or
moderated against relevant constraints.

In December 2014, in a Ministerial letter, the Government clarified the policy
position on emerging evidence in the form of SHMAs. The letter notes that
the publication of a locally agreed assessment provides important new
evidence and where appropriate will promote a revision of housing
requirements in LPs. Lpas are expected to actively consider the new
evidence over time and, where over a reasonable period they do not,
Inspectors could reasonably question the approach to HLS. The Minister
goes on to note that the outcome of a SHMA is untested and should not
automatically be seen as a proxy for a final housing requirement in LPs or
that it does not immediately or, in itself, invalidate housing numbers in an
existing LP.

Here, the CS housing requirement is largely based on the no longer extant
South East Plan, whose evidence base dates back to at least 2000. Itis
accepted that the CS does not contain a Framework compliant assessment of
OAN and neither LPs 2 or 3 purport to set a housing requirement based on
an OAN. The 2014 Ministerial guidance, in my view, restates the advice
contained in the PPG and does not, in itself, preclude using up-to date SHMA
information to assess the 5-year HLS.

The latest assessment of the “Policy-Off” OAN is contained in the April and
June 2016 PUSH reports. These documents, as the introduction to the April

2 APP/A1720/A/14/2220031.
3 Partnership for Urban South Hampshire.
4 Paragraph 030 Ref ID: 3-030-20140306.
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2016 report says, provide an analysis of housing need, which for Fareham is
420 dpa and 450 dpa respectively. These are substantial bodies of work that
have been carried out in accordance with PPG guidance and at least one Ipa
has adopted the PUSH OAN calculated for its area as the basis for calculating
the 5-year HLS. Here, the Ipa acknowledges that the PUSH April 2016 OAN
is the best evidence on the OAN for Fareham. I have taken careful note of
the Minister’s reference to Ipa’s considering the evidence over time and the
reference to a reasonable period. Whilst the 2 reports are relatively recent,
the Ipa was aware during the Navigator appeal in December 2014 that the
OAN identified in the 2014 South Hampshire SHMA was materially higher
than the CS requirement. The decision in the Navigator appeal, which was
not challenged, was predicated on an acceptance that the 2014 OAN
provided a more suitable basis for a 5-year HLS calculation. In my
experience it is rare in the extreme to conclude that the “Policy-Off” OAN is
likely to reduce and it is clear from the April and June PUSH OAN reports that
it continues to rise materially.

In line with PPG advice, it is, in my view, reasonable to conclude that the
CS/LP 2 housing requirement is materially out-of-date and is derived on a
basis that is inconsistent with the Framework. Thus, having regard to the
case law® referred to, PPG and Framework policy, I consider that the 5-year
HLS supply should be assessed on the basis of the PUSH April 2016 OAN.

Before dealing with the assessment of the 5-year HLS position, it is
appropriate to deal with the matter of whether a 5 or 20% buffer should be
added to the housing requirement. The Ipa add a buffer to the housing
requirement set out in the CS and LP 2, but not to the contribution to be
made by the major urban extension at Welbourne (LP 3). The exclusion of
Welbourne is predicated on the basis that it is a site specific allocation
implementing a large-scale development proposal in the CS. I am not aware
that there is support for such an approach either in the Framework or PPG
and read on its face the Framework suggests that the buffer should be
applied to the requirement as a whole. Accordingly, I consider the buffer
figure should be applied to the requirement as a whole.

PPG® advises that the approach to identifying a record of persistent under
delivery inevitably involves questions of judgement in order to determine
whether or not a particular degree of under delivery of housing triggers the
requirement to bring forward an additional supply of housing. The guidance
indicates that the assessment of a local delivery record is likely to be more
robust if a longer term view is taken, since this is likely to take account of
the peaks and troughs of the housing market cycle. Here, I have details of
net completions for the years 2006/07 to 2015/16 and these figures are not
disputed by the Ipa. For the period 2006/07 to 2010/11 the CS Policy CS2
requirement is applied and from then until 2015/16 the appellant applies the
OAN figure taken from the PUSH April 2016 assessment of OAN. This is on
the basis that the PUSH OAN figure is calculated from 2011. On this basis,
completions only exceed the housing requirement in 2 out of the last 10
years. However, in the period up until 2014 when the then PUSH SHMA
identified an OAN of 395 dpa the Ipa could not have been expected to meet a

5 City and District of St Albans and The Queen (on the application of) Hunston Properties Limited Secretary of
State for Communities and Local Government and anr [2103] EWCA Civ 1610 & Gallagher Homes Limited
Lioncourt Homes Limited and Solihull Metropolitan Borough Council [2014] EWHC 1283 (Admin).

5 Paragraph 035 Ref ID: 3-035-20140306.
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need that it was not aware of. On this basis, allowing for peaks and troughs
in the housing market it appears to me that there has been significant
under-delivery in only 3 out of the last 10 years. On this basis, the
application of a 20% buffer is not, in my view, justified.

Turning now to the 5-year HLS, I have considered 2 scenarios. One based
on the requirements of CS Policy CS2, the Ipa’s preferred scenario, and one
based on the up-to-date OAN figure. On the CS based approach, the 5-
year housing land requirement is some 1,932 dwellings and the Ipa claim a
deliverable supply of some 2,003 dwellings, a surplus of some 71 units
giving a 5.18-years’ supply of housing land’. However, taking into account
my conclusion on the appropriateness of excluding Welbourne from the
buffer figure including it within the 5% allowance on the whole of the
requirement would still return a HLS marginally above 5-years. The surplus
would be reduced to some 13 units; a figure the Ipa does not dispute.

The appellant disputes the deliverability of 9 of the LP 2 allocations, the
deliverability of the brownfield site at Warsash Maritime Academy and the
ability of the Welbourne allocation to deliver some 425 dwellings in years 4
and 5 of the HLS calculation. Using the Ipa’s CS housing requirement figure,
the appellant’s calculation gives a shortfall of some 1,965 units and
estimates a 3.28-years’ supply of housing land.

In coming to my conclusions on the deliverability of the disputed LP 2 sites, I
have taken careful note of the Ipa’s submissions that the allocated sites were
found “sound” by the Inspector when he examined LP 2 and that the sites
continue to be listed in the Annual Monitoring Report (AMR). That said, LP 2
was examined in late 2014 based on a draft plan submitted for examination
in mid-2014 and no doubt based on evidence obtained during 2013. The
November 2016 AMR, other than containing a list, provides no detailed
assessment of the sites. These assessments are, in my view, snapshots in
time, which in the case of LP 2 were undertaken between 3 and 4 years ago.
The deliverability of these sites needs to be kept under robust review and,
given the paucity of information contained in the AMR, the value of these in
making an up-to-date assessment of the HLS is limited.

To be considered deliverable, sites should be available now, offer a suitable
location for development now, and be achievable with a realistic prospect
that housing will be delivered on the site within 5 years and in particular that
development of the site is viable®. PPG® indicates that the 5-year HLS must
be underpinned by “...robust, up to date evidence to support the
deliverability of sites, ensuring that their judgements on deliverability are
clearly and transparently set out.”

At the inquiry, the Ipa provided an updated assessment of the deliverability
of the disputed sites. However, the information provided on each site was
limited and indeed the Ipa’s witness acknowledged that he did not have
detailed information on the sites. The appellant’s submission that the Ipa’s
evidence regarding deliverability was based on, “...discussions with others
about discussions with others” is an apt description. In my view, the Ipa’s
evidence on deliverability relating to the LP 2 sites falls well below the

7 Table AB 1 submitted by the Ipa at the inquiry.
8 Footnote 11, National Planning Policy Framework.
° Paragraph 030 Ref. ID: 3-03020140306.
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28.

threshold set by PPG in that it is neither robust nor clearly and transparently
set out. I have similar concerns regarding the inclusion within the 5-year
supply of 100 units at Warsash Maritime Academy. Although this is a
substantial site, the level of detail provided by the Ipa on its deliverability is
thin and lacks clarity and transparency.

LP 3 allocates some 371ha of mainly greenfield land at Welbourne to deliver
some 6,000 dwellings and the Ipa includes some 425 units within the 5-year
supply in years 4 and 5. The delivery of Welbourne is a major undertaking
and already the delivery of units has been pushed back in the programme.
At one time the Ipa considered that the delivery of dwellings would
commence in 2016 with 120 units being completed by the end of the first
quarter in 2017. Whilst I accept that significant pre-planning work has been
carried out, a delivery partner will not be appointed until the beginning of
2018, major planning applications will have to be prepared and already,
albeit as a precaution, the Ipa is contemplating the use of compulsory
purchase powers. Whilst I acknowledge the Ipa’s commitment to the
delivery of Welbourne, on the evidence before me, it would appear that the
potential to deliver a significant number of units towards the end of the 5-
year period is optimistic.

In light of these findings, I am unable to safely conclude that at least 315
units, comprising the disputed list of LP 2 sites and the brownfield site at
Warsash Maritime Academy, are capable of being considered as deliverable
within the 5-year period. In this context, the Ipa cannot demonstrate a 5-
year supply of deliverable housing land.

In the scenario where the up-to-date OAN is used to derive the 5-year
housing requirement and using the Ipa’s supply figures the Ipa accepts that it
could not demonstrate a 5-year HLS. At most, the evidence indicates that
there would be a supply of some 3.6 years. However, given my conclusions
regarding the deliverability of the disputed sites, I consider the HLS would be
marginally over 2 years.

Drawing all of the above together, on whatever approach is used to
identifying the 5-year housing land requirement, the Ipa cannot demonstrate
a 5-year supply of deliverable housing land. Indeed, on the balance of
probabilities the available supply is well below the 5-year threshold.

Issue 2 - Best & Most Versatile Agricultural Land

The majority of the site is Grade 1 and the remainder Grade 2 agricultural
land and is classed as best and most versatile land'® (B&MV). CS Policy
CS16 seeks to prevent the loss of B&MV. The Framework does not place a
bar on the development of B&MV agricultural land. Framework paragraph
112 identifies that where development would involve the use of B&MV land,
the economic and other benefits of that land should be taken into account
and goes on to say where significant development is demonstrated to be
necessary the use of poorer quality land should be used in preference to that
of a higher quality i.e. apply a sequential approach. Here, given the appeal
site extends to some 5.5ha, this proposal is not, in my view, a significant
development where the sequential approach is engaged.

0 Annex 2, National Planning Policy Framework.
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33.

CS Policy CS16 was predicated on guidance contained in PPS7*!, which the
Secretary of State in his 2006 decision'? described as containing a strong
presumption against the loss of land of high agricultural value. PPS7 is no
longer extant and CS Policy CS16, given that it says in a straightforward
manner that it will prevent the loss of B&MV agricultural land without an
opportunity to balance potential harm against potential benefits, is, in my
view, inconsistent with the Framework and subject to the guidance contained
at Framework paragraph 215.

The development would result in the permanent loss of B&MV agricultural
land and as such would conflict with the provisions of CS Policy CS16.
Accordingly, it must feature on the negative side of the planning balance,
albeit the scale of the permanent loss would be limited.

Issue 3 - Character & Appearance

The appeal site abuts but lies outside the defined settlement boundary of
Portchester. Whilst the development plan treats the area as countryside it is
not subject to any landscape designation. Relevant development plan
policies are CS Policies CS14 and 17 and LP 2 Policy DSP6. Policy CS14
indicates that development outside the defined settlement boundary will be
strictly controlled to protect the countryside and coastline from development
which would adversely affect its landscape character, appearance and
function. Policy CS 17 seeks high quality design and layout and
development should respond positively to and be respectful of key
characteristics of the area including landscape. Except for certain categories
of development, which do not apply in this case, LP 2 Policy DSP6 has a
presumption against new residential development outside the defined
settlement boundary. As such the proposal would be in conflict with LP 2
Policy DSP6.

Core Principles of the Framework seek to: ensure that planning secures high
quality design ensuring that account is had to the different roles and
characters of different areas recognising the intrinsic character and beauty of
the countryside and a contribution to the conservation and enhancement of
the natural environment. Framework paragraph 109 reiterates that the
planning system should contribute to and enhance the natural and local
environment by protecting and enhancing valued landscapes.

Both parties referred to various landscape character assessments. Of these
the Fareham Borough Landscape Assessment examines the finest grain and
is, in my view, the most relevant. In terms of landscape character, the
appeal site sits on the eastern edge of Local Landscape Character Area (LCA)
12-Cams Wicor Coastal Fringe and to the south and east of LCAs 36 and 38
Urban Areas of Downend and Portchester South. LCA 12 is described as a
discrete parcel of open landscape contained by the coast and the urban
fringe. Whilst the main feature of this LCA is the extensive parkland and
woodland of the Cam Hall Estate on its western edge the description notes
that the LCA includes areas of open amenity landscape, fringe pasture and
coastal industry to the east. The essential characteristics of the area are: an
area of flat or gently undulating land occupied by mixed but open
landscapes; a strong coastal influence and a strong fringe character with

1 Planning Policy Statement 7: Sustainable Development in Rural Areas.
2 APP/A1720/A/05/1176455.
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39.

valuable areas of open space with attractive views out across Portsmouth
Harbour and to Portsdown Hill and the Cams Hall Estate. The enhancement
priorities for the area are to: maintain the open unbuilt character,
particularly the estuary and coastal margins and improve the landscape
quality of areas which lie between the settlement boundaries and the coast.

In terms of landscape and visual impact, whilst the appellant and the Ipa use
different terminology, in my view they both result in broadly the same
outcome. Both parties agree that there would be substantial and adverse
landscape and visual impacts. What is in dispute is the spatial extent over
which these adverse effects would be experienced and whether the appeal
site should be classed as a “valued” landscape.

In terms of visual impact, I had the opportunity to extensively walk the
roads immediately around the site and the publicly accessible areas to the
west. In addition, I visited Portsdown Hill and was able to assess the impact
of the development from publically accessible vantage points.

Within the immediate area of the site from Cranleigh Road along its southern
boundary and from Cranleigh Road southwards towards the junction with
Gatehouse Road, the visual impact of the development to be at its highest,
i.e. substantial and adverse. Further to the west along Cranleigh Road and
from vantage points on the public footpaths and open space to the west,
parts of the development, mainly the upper storeys and roof planes would be
visible. However, the visual impact of the development would be
significantly reduced by the degree of separation and the presence of
existing tree/hedge planting and new boundary planting that could be
conditioned as part of any permission. The magnitude of this impact would
range from moderate to minor adverse depending on distance from the site.

Given there is no public access to the site and given the extent of
intervening planting and industrial development on the foreshore there
would be no material impact on views out over Portsmouth Harbour. In this
context, the development would only have a limited adverse impact on views
towards Portsdown Hill. The development would be in the foreground of the
built-up area to the north and east and would not obscure publically
available views of the hill from the east.

From public vantage points on Portsdown Hill there are sweeping panoramic
views across Portchester and Portsmouth Harbour. Whilst the development
would be noticeable, it would be seen as a modest extension of the existing
built-up development to the north and east and against the backdrop of the
housing area to the south of Cranleigh Road and mature planting beyond.
The visual impact of the development would be mitigated by the above
factors and the degree of separation from Portsdown Hill. Views of
Portsmouth Harbour would not be interrupted or obscured and the wide
sweep of the panoramic views would be maintained. In this context, the
visual impact of the development from these vantage points would be minor.

Turning to whether the appeal site should be identified as a “valued”
landscape and in the context of Framework paragraph 109 one whose
enhanced planning status should be taken account of in the balancing
exercise. I have taken careful note of the submissions made by interested
persons and I was left in no doubt about their views on value. All
landscapes are valued by someone at some time, particularly countryside
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that is threatened by development. However, that does not necessarily
make it a valued landscape for the purposes of Framework paragraph 49.

Although the Framework refers to valued landscapes it does not provide a
definition of what type of landscape that might be. Framework paragraph
109 starts by reiterating the wider objective of enhancing the natural
environment, which I take to mean the countryside in general and then it
goes on to refer to valued landscapes, which must mean something more
than just countryside in general. Case law!® and Inspectors’ decisions have
identified that “valued” means something more than popular, such that a
landscape was “valued” if it had physical attributes which took it out of the
ordinary. In addition, the Guidelines for Landscape and Visual Impact
Assessment (GLVIA3), provides at Box 5.1 a range of factors that can help in
the identification of valued landscapes. These include landscape
quality/condition; scenic quality; rarity, representativeness; conservation
interests recreation value; perceptual aspects and associations. Whilst some
of the factors go beyond the threshold identified by case law the Box 5.1
headings provide a useful context within which to assess “value”. However,
this is not a technical process and relies on subjective, albeit informed
professional, judgement/experience.

Given the urbanising influence of built development on the northern eastern
and southern boundaries and the generally overgrown nature of the site, I
consider the landscape quality/condition of the site to be low/medium. For
similar reasons, the site displays limited aesthetic appeal and it has low
scenic value. Rarity and representativeness can be dealt with together.

This is a landscape that does not contain rare landscape types or features.
As such in terms of rarity and representativeness, I consider the value of the
site/landscape to be low.

Given that the site has been neglected for some considerable time, the
presence of the badger sett and the submissions regarding its ecology, it
attracts a medium value for its conservation interest. There is no public
access to the land other than it being a piece of a larger area of open land
and has low recreational value and a medium value in terms of perceptual
aspects. As far as I am aware the site /landscape has no cultural
associations and as such attracts a low value. Reiterating again that this is
not a technical exercise, drawing the Box 5.1 factors together, I consider the
nature and value of the landscape of the appeal site to be ordinary/low.
Combining this “score” with the case law requirement that the landscape
should display physical attributes that takes it out of the ordinary, I
conclude, that when looked at in the round the appeal site is not a
Framework paragraph 109 valued landscape and does not benefit from the
enhanced planning status that such an attribution would bring to the
balancing exercise.

On this issue, the development would have a highly localised substantial and
adverse impact on landscape character and visual impact. However, this
impact would reduce with distance and for the most part in the wider area
the landscape character and visual impact of the development would be

13 Stroud District Council v Secretary of State for Communities and Local Government [2015] EWHC 488 (Admin)
& Cheshire East Borough Council v Secretary of State for communities and Local Government [2016] EWHC 694
(Admin).
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minor moderate. That said the landscape and visual harm resulting from the
development would conflict with CS Policies 14 and 17 and LP 2 Policy DSP6.

Other Considerations

44,

45,

46.

47.

Highways

I understand the concerns raised by residents particularly regarding the
impact of traffic on congestion on the wider network and on Hatherley
Crescent/Cornaway Lane at school dropping off/pick-up times. The planning
application was accompanied by a robust Transport Assessment (TA) the
scope of which was agreed with Hampshire County Council (HCC) as the
Highway Authority (HA). In light of this study and its findings, the HA and
the Ipa, subject to the imposition of appropriate planning conditions, have no
objection to the proposal on highway safety or traffic generation grounds. 1
have no reason to disagree with those conclusions.

In terms of the impact on the wider area, the TA concludes that the capacity
of junctions within the study area would not be significantly impacted upon
and that the estimated marginal increases in queue lengths would not
significantly impact on the operation of the highway network. Congestion
occurring at school drop off and pick-up times is restricted to short periods
of the day and occurs only on weekdays during term time. Given the
location of the site directly abutting the school, the development would be
unlikely to generate additional vehicular traffic to and from the school. In
my experience, additional traffic generated by the development would only
likely to have an impact during the short morning drop-off window. These
impacts are not a reason to withhold permission.

Ecology

The site is located some 350m from the Portsmouth Harbour Site of Special
Scientific Interest (SSSI) which forms part of the wider Portsmouth Harbour
Special Protection Area (SPA) and Ramsar Site. The appellant submitted
ecological appraisals and produced an Ecological Construction and
Management Plan. Given the proximity of the site to the national and
internally designated sites referred to above, there is potential for the
development to affect the interest features for which they were designated.

The appellant submitted to the Ipa a Habitat Regulations Assessment (HRA),
which has been assessed by Natural England (NE). Based on what I consider
to be a robust study, the HRA concludes that, having regard to measures
that could be built-into the scheme and a financial contribution to the Solent
Recreation and Mitigation Partnership, significant effects are unlikely to occur
either alone or in combination on the interest features of the SPA and
Ramsar. In light of these finding, and similar to the conclusion reached by
NE, I conclude that an appropriate assessment under the regulations® is not
required. Similarly, subject to the development being carried out in
accordance with the details submitted with the application, NE indicates that
the development would not damage or destroy the interest features for
which the Portsmouth Harbour SSSI has been notified. Again, I have no
reason to disagree with that conclusion.

4 The Conservation of Habitats and Species Regulations 2010 (As Amended).
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48. There is an active badger sett within the site, which the appellant proposes
to relocate within the area of public open space to the west. Badgers and
their setts are protected by legislation>. Whilst the Ipa has no objection to
the relocation, the developer would require a separate licence from NE to
remove the badgers. Whilst I note the concerns raised regarding the
efficacy of artificial badger setts, they are, in my experience, in common
usage and successful. I have no reason in this case to conclude there would
be unacceptable harm or loss.

49. From the representations made both orally and in writing, I am in no doubt
that the appeal site is highly regarded by local residents and the adjacent
primary school as an ecological resource. The school’s activities in
introducing its pupils to the natural world are substantial and nationally
recognised. Although the appeal site is privately owned and there is no
public access to it, I recognise that the school views the site as a resource
and an indirect source for the wildlife that inhabits the school site. Clearly
whilst there would be some loss of habitat, this relates to many species that
are common and widespread. The proposed area of public open space albeit
it would be divorced from the school grounds by a housing estate, would be
publicly available and could be laid out and managed as an improved
ecological resource. Moreover, the tending and maturing of private gardens
does provide a range of diverse habitats for a wide range of species. Whilst
not a direct replacement the variety of habitats provided by private gardens
would mitigate any impact on local ecology.

50. Drawing all of the above together, I conclude that the proposed development
would not have a materially unacceptable effect on local ecology.

Education and Health

51. The development would generate a demand for 31 primary school places and
22 secondary school places. Research by the appellant identifies that the 5
infant/junior schools in Portchester are full. The Northern Infant school has
recently been expanded and the Northern Junior School has a proposal to
expand in 2019. HCC as the local education authority (LEA) indicates that
the local secondary school has spaces available to meet the needs of the
development. Whilst there is pressure on local primary schools, the
appellant’s submission that some of the existing school places are taken up
by pupils from out of the school planning area, which could be used by local
children, is not disputed by the Ipa. There is no objection from the Ipa or
LEA on the grounds that the proposal would result in unacceptable pressure
on local education infrastructure. I have no reason to disagree.

52. Evidence submitted by the appellant indicates that all primary healthcare
centres within some 2 miles of the site are currently accepting patients.
Whilst there were submissions that appointments are not easy to obtain, this
is not a local problem and is something that occurs nationwide. There is no
objection from the local providing body for primary care or the Ipa.

Benefits

53. The proposed development would deliver economic, social and
environmental benefits. Chief amongst these are that the proposal would

5 protection of Badgers Act 1992.
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deliver up to 120 homes including up to 48 affordable units. Economic
benefits that would flow from the application include those arising from
employment during the development phase; a New Homes Bonus payment
and increased Council Tax revenues. When undertaking the planning
balance factors such as these are generally held to be benefits of
development albeit they are benefits that would occur from most
developments.

S106 Undertaking

Framework paragraph 204 and CIL Regulation 122 say that Planning
Obligations should only be sought and weight attached to their provisions
where they meet all of the following tests. These are: they are necessary to
make the development acceptable in planning terms; they are directly
related to the development; and they are fairly and reasonably related in
scale and kind to the development.

NE’s lack of objection to the development is based on the developer making
a contribution to the implementation of the Solent Recreation Mitigation
Scheme. The purpose of the contribution is to mitigate disturbance of the
Portsmouth Harbour SSSI and the wider Portsmouth Harbour Special SPA
and Ramsar Site. The UU provides a mechanism for the provision of
affordable housing required by development plan policy and the provision
and retention of the public open space. These obligations are necessary to
make the development acceptable in planning terms, directly related to the
development and fair and reasonably related in scale and kind to the
development. Accordingly, in this respect, the UU is consistent with the
guidance at Framework paragraph 204 and Regulations 122of the CIL
Regulations and where appropriate, I have attached weight to them in
coming to my conclusion

The UU provides for (i) the submission of a Full Travel Plan; (ii) the payment
of £5,750 to Hampshire County Council made up of £750 towards the cost of
approving a Full Travel Plan and £5,000 to monitor compliance with it; (iii)
the appointment of a Travel Plan Coordinator and (iv) a Travel Plan Bond.

The submission of a Travel Plan is a matter that could be dealt with by the
imposition of an appropriate condition. Here, the only explanation I have for
the monitoring fees is that “it has been assessed based on the highway
authority’s experience with regards to monitoring such developments and is
justified to ensure that the modal targets within the Travel Plan area
achieved and if not there are “"punitive” measures within the travel plan that
can be instigated to endeavour to achieve the desired modal targets. The
monitoring process ensures this check.”

The test contained within the Framework and CIL Regulation 122 i.e.
“necessary to make the development acceptable in planning terms” is a high
threshold in that the obligation has to be necessary and not merely
desirable. Moreover, there is nothing in the Planning Acts, the CIL
Regulations, the Framework or PPG that suggest that an authority could or
should claim monitoring fees as part of a planning obligation. The
monitoring of the Travel Plan is, in my view, one of the functions of the
County Council. Despite my request for supporting evidence, I conclude that

12
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in the absence of a full justification supported by evidence'® the payment of
a monitoring fee and the provision of a Travel Plan Bond are unnecessary to
make the development acceptable in planning terms nor am I in a position to
conclude that the requested contribution and Bond are fair and reasonably
related in scale and kind to the development. For these reasons, I consider
the requested contribution does not accord with the tests set out in the
Framework and CIL Regulation 122 and I have not taken it into account in
coming to my decision.

The Planning Balance

59.

60.

61.

62.

The starting point is that S38(6) of the Planning and Compulsory Purchase
Act 2004 and S70(2) of the Town and Country Planning Act 1990 requires
that decisions on applications for planning permission must be determined in
accordance with the development plan unless material considerations
indicate otherwise.

The site is located outside the settlement boundary of Portchester and does
not fall within any of the categories of development that may be permitted
by LP Policy DSP6; as such the proposal is in conflict with this policy. Both
parties refer to CS Policy CS11, which refers to development within the
settlement boundaries of Portchester being permitted. Given the specific
nature of this policy and the location of the site outside the settlement
boundary, I consider this policy is not relevant to the overall planning
balance. I have concluded that the proposed development would have an
adverse impact on landscape character and a substantial adverse visual
amenity albeit that impact would be highly localised. As such the proposal
would be in conflict with CS Policies CS14 and CS17. The proposal would
result in the loss of B&MV and would be in conflict with CS Policy CS16.

Paragraph 2 of the Framework confirms that it is a material consideration in
planning decisions. The fourth bullet point of Framework paragraph 14 has 2
limbs. The first limb indicates that where the development plan is absent,
silent or relevant policies are out-of-date planning permission should be
granted unless any adverse impacts of doing so would significantly and
demonstrably outweigh the benefits, when assessed against the policies in
this Framework taken as a whole. The second limb indicates that
development proposals should be granted unless or specific policies in the
Framework indicate development should be restricted. Framework
paragraph 49 says that relevant policies for the supply of housing should not
be considered up-to-date, if the Ipa cannot show a 5-year supply of
deliverable housing sites. Framework paragraph 215 indicates that due
weight should be given to relevant policies in existing plans according to
their consistency with the Framework.

In relation to housing land supply, the Ipa cannot demonstrate a 5-year
supply of deliverable housing sites. In this context, the decision of the
Supreme Court!’ indicates that such a shortfall triggers the fourth bullet
point of Framework paragraph 14. In this case, based on the evidence
before me it is only the first limb of the fourth bullet point that is engaged.

'8 planning Policy Guidance, Paragraph: 004 Reference ID: 23b-004-20150326.

17 Suffolk Coastal District Council (Appellant) v Hopkins Homes Ltd and another (Respondents) Richborough
Estates Partnership LLP and another (Respondents) v Cheshire East Borough Council (Appellant) [2017] UKSC
37 on appeals from: [2016] EWCA Civ 168, [2015] EWHC 132 (Admin) and [2015] EWHC 410 (Admin) .
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63.

64.

65.

66.

The appellant and the Ipa agree that CS Policy CS14 and LP 2 Policy DSP6
are not relevant policies for the supply of housing and I have no reason to
disagree. Given, the nature of CS Policy CS 17 - first bullet point, I consider
this is not a relevant policy for the supply of housing either.

Based on the evidence before me the housing land supply stands at just over
2-years resulting in a significant shortfall. I acknowledge that the Ipa is
seeking to address its ongoing housing requirements through the
preparation of the Local Plan Review and the promotion of the sustainable
Urban Extension at Welbourne. That said, a consultation draft of the Local
Plan Review is not anticipated to be published until September 2017 and I
would not expect that plan to be adopted before mid-2018 at the earliest.
Welbourne is the subject of an adopted LP and will be progressed through
the appointment of a development partner who will not be identified until
early 2018. Once identified the Ipa/development partner will subsequently
need to involve themselves in land acquisition through negotiation and/or
compulsory purchase and to submit/determine major planning applications.
On all the evidence before me, it appears to me, given the scale of the
development and the constraints involved, which include the provision of a
new junction on the M27 (albeit up to 500 units may be permitted before the
new junction is required), the potential for significant development within
the 5-year period is limited. In these circumstances, the material shortfall in
housing land supply will continue and the backlog of housing required to
meet local needs will grow.

As far as I am aware there are no constraints that would delay this
development and as such granting permission would, in line with the clear
objectives spelt out at Framework paragraph 47, provide for a significant and
material boost/contribution to meeting housing needs within the District,
particularly affordable housing. Drawing all this together, I consider that the
contribution the appeal site could make to meeting the District’s housing
needs attracts very substantial weight in the planning balance.

Whilst, the objectives of CS Policy C14, CS 17 and LP 2 Policy DSP6 in
seeking to protect the countryside from development are consistent with the
fifth Core Principle identified at Framework paragraph 17, I conclude in this
case that the limited harm in terms of the loss of B&MV agricultural land and
landscape character and visual impact would not significantly and
demonstrably outweigh the benefits of this scheme in making a material
contribution to the significant shortfall in housing land. Accordingly, having
regard to Framework paragraph 14, I consider the proposed development
represents sustainable development.

In coming to the above conclusion, I have had regard to the appeal decision
issued by the Secretary of State in 2006. However, I consider this decision
was issued in the context of a materially different development plan context.
Then, although located in countryside, the area was also identified in the
development plan as a Local Gap and a Coastal Zone. Here local policy
indicated that development that would physically or visually diminish
undeveloped land within the gap would not be permitted. Now, although
still defined for planning purposes as countryside, the open area to the west
and south of the built-up area of Portchester is no longer classed as a Local
Gap or within the Coastal Zone.

14
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67.

For the reasons, given above and having regard to all other considerations, I
conclude that the appeal should be allowed.

Planning Conditions

68.

69.

For the avoidance of doubt and in the interests of proper planning and I have
imposed a condition relating to the specification of plans (4)*®. Conditions
relating the submission of details and the implementation of approved
schemes in relation to: the construction of the estate roads (6); boundary
treatment (7); archaeological investigations (8); foul and surface water
drainage (9); an arboricultural assessment (10); existing and finished
ground level and finished floor levels (11); the prevention of mud on the
highway (12) construction traffic access (13) and the submission of a Travel
Plan (14) are reasonable and necessary in the interests of the appearance of
the area, highway safety, the identification and preservation of potential
archaeology and the protection neighbours’ living conditions. Conditions
relating the prevention of fires (15), hours of operation (16); the treatment
of hard surfaces (17) and a restriction on eaves height (20) are reasonable
and necessary in the interests of appearance and neighbours’ living
conditions. In the interests of the appearance of the area, a condition
relating to landscape implementation and maintenance (18) is necessary. In
the interests of ecology, a condition requiring the development to be carried
out in accordance with the submitted Ecological Construction and
Management Plan (19) is necessary. Where necessary and in the interests
of precision and enforceability I have reworded the suggested conditions.

At the inquiry, the Ipa and the appellant agreed that the suggested
conditions relating to boundary treatment, access details, external
lighting/floodlighting and the insertion of roof lights were matters that were
covered by the submitted plans, were unnecessary , duplicated other
conditions or were matters that could be dealt with as part of the reserved
matters submissions. I have not imposed these conditions.

George Baird

Inspector

8 Numbers relate to those in the Schedule of Conditions.
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Annex A

SCHEDULE OF CONDITIONS

1.

10.

Details of the appearance, scale, layout and landscaping of the site
(hereinafter called “the reserved matters”) shall be submitted to and
approved in writing by the local planning authority before any development
takes place and the development shall be carried out as approved.

Application for approval of the reserved matters shall be made to the local
planning authority not later than 3 years from the date of this permission.

The development hereby permitted shall be begun before the expiration of 5
years from the date of this permission, or before the expiration of 2 years
from the date of the approval of the last of the reserved matters to be
approved, whichever is the later.

The development shall be carried out in accordance with the following
approved drawings: Location Plan - Drawing 6132 LOC Rev D and J-
D1708.00 Site access Layout and Highway Improvements.

No housing development including gardens and roads shall take place to the
west of the hedgerow running north to south through the site as shown on
Drawing No. 01 Rev W- Illustrative Site Plan.

No development shall commence until details of the width, alignment,
gradient and type of construction proposed for any roads, footways and/or
access/accesses, to include all relevant horizontal and longitudinal cross
sections showing the existing and proposed ground levels, together with
details of street lighting (where appropriate), the method of disposing of
surface water, and details of a programme for the making up of roads and
footways have been submitted to and approved in writing by the local
planning authority. Development shall be carried out in accordance with the
approved details.

No development shall commence until there has been submitted to and
approved in writing by the local planning authority a plan indicating the
positions, design, materials and type of boundary treatment to be erected.
The boundary treatment shall be completed before the dwellings are first
occupied or in accordance with a timetable agreed in writing with the local
planning authority and shall thereafter be retained at all times.

No development shall commence until a preliminary archaeological survey
establishing the location, extent, nature and significance of archaeological
remains on the site including a mitigation strategy, has been submitted to
and approved in writing by the local planning authority. Development shall
be carried out in accordance with the agreed mitigation strategy.

No development shall commence on site until details of sewerage and
surface water drainage works to serve the development hereby permitted
have been submitted to and approved in writing by the local planning
authority. None of the dwellings shall be occupied until the drainage works
have been completed in accordance with the approved details.

No development shall commence until an Arboricultural Impact Assessment
Report and Method Statement for tree/hedgerow protection has been

16



Appeal Decision APP/A1720/W/16/3156344

11.

12.

13.

14.

15.

16.

17.

18.

submitted to and approved in writing by the local planning authority and the
approved scheme implemented. The tree/hedgerow protection shall be
retained throughout the development period until such time as all
equipment, machinery and surplus materials have been removed from the
site.

No development shall commence until details of the internal finished floor
levels of all of the proposed buildings in relation to the existing and finished
ground levels on the site and the adjacent land have been submitted to and
approved in writing by the local planning authority. Development shall be
carried out in accordance with the approved details.

No development shall commence until details of the measures to be taken to
prevent spoil and mud being deposited on the public highway by vehicles
leaving the site during the construction works have been submitted to and
approved in writing by the local planning authority. The approved measures
shall be fully implemented upon the commencement of development and
shall be retained for the duration of construction of the development.

No development shall commence until the local planning authority have
approved details of how construction traffic will access the site, how
provision is to be made on site for the parking and turning of operatives and
delivery vehicles and the areas to be used for the storage of building
materials, plant, excavated materials and huts associated with the
implementation of the permitted development. The areas and facilities
approved in pursuance to this condition shall be made available before
construction works commence on site shall thereafter be kept available at all
times during the construction period, unless otherwise agreed in writing with
the local planning authority.

Prior to the commencement of construction works a Travel Plan shall be
submitted to and approved in writing by the local planning authority. The
Travel Plan shall include arrangements for monitoring and effective
enforcement. Development shall be carried out in accordance with the
approved details.

No materials obtained from site clearance or from construction works shall
be burnt on the site.

No work relating to the construction of any of the development hereby
permitted (including works of demolition or preparation prior to operations)
shall take place before the hours of 0800 or after 1800 hours Monday to
Friday, before the hours of 0800 or after 1300 hours on Saturdays or at all
on Sundays or recognised public holidays, unless otherwise first agreed in
writing with the local planning authority.

No development shall proceed beyond damp proof course level until details
of the finished treatment of all areas to be hard surfaced have been
submitted to and approved in writing by the local planning authority. The
development shall thereafter be carried out in accordance with the approved
details and the hard surfaced areas subsequently retained as constructed.

The landscaping scheme submitted under Condition 1 above, shall be
implemented within the first planting season following the commencement of
the development or as otherwise agreed in writing with the local planning
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19.

20.

authority and shall be maintained in accordance with the agreed schedule.
Any trees or plants which, within a period of 5 years from first planting, are
removed die or become seriously damaged or defective, shall be replaced,
within the next available planting season, with others of the same species,
size and number as originally approved.

The development shall be carried out strictly in accordance with the
Ecological Construction and Management Plan dated August 2016 and
updated November 2016.

The dwellings shall not exceed two-storey eaves height.
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ANNEX B
APPEARANCES

FOR THE APPELLANT

Christopher Boyle QC, instructed by the Bryan Jezeph Consultancy.

He called:

Steven Brown BSc (Hons) Dip TP, MRTPI
Woolf Bond Planning.

Liz Bryant MA, CMLI
Allen Pyke Associates.

Michael Knappett BSc (Hons), BTP, MRTPI.
Bryan Jezeph Consultancy.

FOR THE LOCAL PLANNING AUTHORITY

Paul Stinchcombe QC, instructed by Fareham Borough Council
He called:

Andy Blaxland
Director, Adams Hendry Consulting Limited.

Nicola Brown BA (Hons), BLand Arch, CertUD, CMLI
Director, Huskisson Brown.

INTERESTED PERSONS

Mr Mullen.

Mrs Fox.

Ms Sawyer.

Mr Woodman Portchester Civic Society.
Cllr Price.

Clir walker.

Clir Bell.

Clir Fazackarley.

Cllr Cunningham.

Ms Morton, Wicor Primary School.
Mr Cable.

Mr Britton.

Mrs Kirk.

DOCUMENTS SUBMITTED AT THE INQUIRY

Doc 1 - Phides Estates (Overseas) Limited and Secretary of State for
Communities and Local Government and Shepway Council and
David Plumstead [2015] EWHC 827 (Admin).

Doc 2 - Supplementary Tables AB1, AB2 & AB3 to the evidence of
Mr Blaxland.
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Doc 3
Doc 4
Doc 5
Doc 6
Doc 7
Doc 8
Doc 9
Doc 10
Doc 11
Doc 12
Doc 13
Doc 14
Doc 15
Doc 16

Doc 17
Doc 18
Doc 19
Doc 20

Additional Suggested Condition - Field A.
Note in response to question from Mr Boyle.
Submissions by Clir Walker.

Submissions by Clir. Price.

Submissions by Clir. Bell.

Submissions by ClIr Fazackarley.
Submissions by Cllr Cunningham.
Submissions by Portchester Civic Society.
Submissions by Mr Cable.

Submissions by Wicor Primary School.
Submissions by Mrs Kirk.

Summary of S106 Unilateral Undertaking.
Lpa CIL Compliance Schedule.

Email dated 27 April 2017, Response by Hampshire County Council
regarding S106 Unilateral Undertaking Travel Plan Contributions.

S106 Unilateral Undertaking.
Minutes of Planning Committee 24 March 2016.
Appellant’s application for coosts.

Lpa response to the application for costs.

DOCUMENTS SUBMITTED AFTER THE INQUIRY CLOSED

Doc 21

Doc 22

Appellant’s response on the implications of Suffolk Coastal District
Council (Appellant) v Hopkins Homes Ltd and another
(Respondents) Richborough Estates Partnership LLP and another
(Respondents) v Cheshire East Borough Council (Appellant) [2017]
UKSC 37 on appeals from: [2016] EWCA Civ 168, [2015] EWHC
132 (Admin) and [2015] EWHC 410 (Admin).

Lpa’s response on the implications of Suffolk Coastal District Council
(Appellant) v Hopkins Homes Ltd and another (Respondents)
Richborough Estates Partnership LLP and another (Respondents) v
Cheshire East Borough Council (Appellant) [2017] UKSC 37 on
appeals from: [2016] EWCA Civ 168, [2015] EWHC 132 (Admin)
and [2015] EWHC 410 (Admin).
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' The Planning Inspectorate

Appeal Decision

Hearing Held on 14 and 15 August 2018
Site visit made on 15 August 2018

by Kenneth Stone BSc Hons DipTP MRTPI

an Inspector appointed by the Secretary of State
Decision date: 10" September 2018

Appeal Ref: APP/A1720/W/17/3192431
Sawmills Industrial Park, Wickham Road, Fareham, Hampshire PO17 5BT

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a failure to give notice within the prescribed period of a decision on an
application for planning permission.

The appeal is made by BST Warehouses Ltd against Fareham Borough Council.

The application Ref P/17/0189/FP, is dated 17 February 2017.

The development proposed is described as ‘demolition, site clearance and remediation
with the erection of 72 C3 residential dwellings and associated access, parking, ancillary
infrastructure and landscaping works'.

Decision

1.

The appeal is dismissed.

Application for costs

2.

At the Hearing applications for costs were made by BST Warehouses Ltd
against Fareham Borough Council and by Fareham Borough Council against
BST Warehouses Ltd. These applications are the subject of separate decisions.

Procedural matters

3.

4,

Prior to validation the planning application was the subject of a screening
direction issued by the Secretary of State for the Department for Communities
and Local Government. The screening direction concluded that the proposed
development was not EIA development.

The Council’s Planning Committee considered the application following the
appeal being lodged and resolved that had it had the opportunity to determine
the application it would have refused permission for six reasons. Those
putative reasons included reference to inadequate information in relation to
land contamination, inadequate survey information in respect of protected
species and the absence of a planning obligation. During the appeal and prior
to the conclusion of the hearing further information was submitted to address
issues related to land contamination and protected species and a Unilateral
Undertaking (UU) planning obligation pursuant to section 106 of the Town and
Country Planning Act 1990 was executed and submitted. On this basis the
Council confirmed it did not seek to pursue the reasons for refusal related to
those matters. I address the planning obligations and matters arising out of
that further information below. The sixth reason for refusal, related to highway
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matters, was not pursued by the Council following further information and
discussion with the Highway Authority.

5. The remaining substantive issues between the parties related to the design
quality of the scheme and the adequacy of infrastructure provision and these
form the basis of the main issues set out below.

6. The Solent is internationally important for its wildlife and three Special
Protection Areas (SPAs) have been designated to protect over wintering birds.
The Solent Recreational Mitigation Strategy (SRMS) requires contributions from
all dwellings built within 5.6 Km of the boundaries of the SPA. The appeal site
is located within the 5.6 Km zone of influence of the Solent SPAs and it is not
disputed that a contribution is required and indeed such a contribution is
secured in the UU.

7. However, following the Court of Justice of the European Union judgement in the
People over Wind and Peter Sweetman v Coillte Teoranta, case C-323/17 it is
not permissible to take account of measures intended to avoid or reduce
harmful effects of the plan or project on a European site at the screening stage
under the Habitat Regulations Assessment. The proposed development is not
directly connected with or necessary for the management of the Solent SPAs.
Given the agreement between the parties that a contribution under the SRMS
is required it is accepted and acknowledged that there would be a potential for
the proposal to have a significant effect on the interest features of the site
through the increased pressure resultant from an increase in the population
resulting in increased visitor numbers with the potential for increased
disturbance of the over wintering birds. Whilst the SRMS has been developed
to mitigate such impacts given the recent judgement of the CJEU this cannot
be taken into account at the screening stage and therefore it must be
concluded that it is likely the proposal would have a significant effect, either
alone or in combination with other developments, through the increased
recreational pressure.

8. The outcome of that conclusion is that an appropriate assessment must be
carried out to determine whether or not the development would have an
adverse effect on the integrity of the European site. But again given the
justification for the required mitigation this is on the basis that there would be
a significant effect that requires to be mitigated. The appropriate assessment
therefore results in a conclusion that there is a risk of adverse effects on the
integrity of the site. However, the HRA process then seeks to consider whether
the adverse effects can be mitigated. In this regard there is a published
mitigation strategy which has been agreed by various bodies including Natural
England, the Statutory Nature Conservation Body. The appellant has provided
a UU planning obligation which, among other matters, secures the payment of
the required contribution to meet the SRMS and would therefore adequately
mitigate the adverse effects that would result from additional recreational
pressure on the integrity of the SPAs. There is therefore no bar to
development on this basis.

9. The National Planning Policy Framework at paragraph 177 advises that the
presumption in favour of sustainable development does not apply where
development requiring appropriate assessment because of its potential impact
on a habitats site is being planned or determined. Given this proposal has
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been the subject of appropriate assessment this has implications for the
approach to decision making which I return to below in the planning balance.

Main Issues

10. The main issues in this appeal are:

e Whether the proposed development would represent high quality design
and contribute towards an attractive, inclusive, safe, well-connected and
sustainable community as required by development plan and national
policy; and

e Whether the proposed development makes adequate provision for a
reasonable proportion of the necessary infrastructure required to support
Welborne.

Reasons

Background

11.

12.

13.

14.

15.

16.

The statutory development plan for the area comprises the Local Plan Part 1:
Core Strategy (CS), the Local Plan Part 2: Development Sites and Policies
(DSP) and the Local Plan Part 3: The Welborne Plan (WP). In respect of this
appeal the CS and the WP provide the relevant development plan policy
framework against which to consider the development.

Policy CS13 of the CS provides for a Strategic Development Area north of
Fareham to provide for housing and supporting environmental, social and
physical infrastructure along with retail and employment floorspace. The aim is
for the new community to be as self-contained as possible whilst
complementing and supporting the established town centre of Fareham. The
policy also sets out high level development principles for the new development.

The WP takes forward the strategic development area allocation and sets out
the broad type, location, amount and character of the development of
Welborne and is provided to guide decision making on future planning
applications for the site. The Welborne Design Guidance (WDG) is a
supplementary planning document to explain the Council’s expectations in the
design of Welborne. It builds on policies in the WP and aims to ensure
Welborne will be a well-designed development that fits in with the landscape
and provides a high quality place to live.

Both parties refer to the strategic allocation as a garden village and I
understand that Welborne has been identified by the government as a Garden
Village which will provide priority access to funding streams and support to
assist in progressing the delivery of the 6, 000 homes on the site and the
supporting infrastructure.

There is an outstanding application under consideration by the Council by
Buckland Development Ltd for development of the strategic allocation.

The Statement of Common ground accepts that the proposed delivery of
housing on the appeal site in advance of the outline planning permission being
granted for the wider Welborne Area would, in this case be acceptable and
would not prevent the delivery of the overall vision for Welborne and as such is
acceptable in principle and as a standalone phase from the wider Welborne
project. The proposal, for residential development for the site, is in accordance
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17.

with the Strategic Framework Diagram referenced in para 3.50 of the WP which
identifies the site for residential development.

The appeal site is an existing industrial site occupied by various industrial
buildings with the majority of the site laid to open hard standing. Itis
presently in a relatively low intensity use. There are changes in levels across
the site with the eastern boundary of the site, adjacent the A32, being higher
than the western boundary, formed by Forest Lane and the southern end of the
site, adjacent to existing residential development, being lower than the fields
and open countryside that rise to the north of the site.

Quality of Design

18.

19.

20.

21.

The National Planning Policy Framework at paragraph 124 clearly advises that
the creation of high quality buildings and places is fundamental to what the
planning and development process should achieve and that good design is a
key aspect of sustainable development. At paragraph 127 the Framework
further advises that decisions should ensure developments will function well, be
visually attractive, sympathetic to local character, establish a strong sense of
place and optimise the potential of the site to accommodate an appropriate
amount and mix of development. Paragraph 130 is clear that account should
be taken of local design standards or style guides or supplementary planning
documents in reaching conclusions on the design of a scheme, with poor design
being refused but design not used by decision makers to object to development
if it accords with the expectations of policies.

The context within which this development is to come forward is as an early
phase of the Welborne Garden Village. It may be seen not to prejudice the
wider implementation and delivery of the Garden Village but it is still part of
the wider allocation and obtains its in principle acceptance as part of the
strategic allocation. The scheme must be considered in the context of the
planning framework for Welborne, the strategic allocation, development
management policies in the Welborne Plan and, as a material consideration to
provide further advice and guidance on those policies, the Welborne Design
Guide. The success of the project will for a significant part be dependent on
the implementation of a high quality design. As the first proposals to be
determined in that context it is imperative the aims and aspirations for the
Garden Village are fully realised in all its constituent parts.

The overall design considerations of the scheme have a number of facets that
interact and contribute to the character and layout of the scheme, including the
arrangement of buildings, open space provision, the scale and bulk of buildings,
parking areas and the communal garden area.

Policy WEL2 in the WP supersedes the high level development principles for
Welborne as originally set out in CS13. These include a requirement for each
phase to be well designed and incorporate a range of densities and building
heights to create a series of attractive places with different and distinctive
characters. The WP identifies four character areas including a Woodland
Character Area at Figure 4.1. The WDG provides further advice on the
expectations and division of the character in these character areas. The appeal
site would be located within the ‘Woodland Character Area’. In advising on the
character of Welborne as a whole the WDG at 2.33 advises that the more
sensitive areas of the development are those on the outskirts of the site. In
these locations it is suggested development would be expected to be less
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22.

23.

24,

25.

26.

27.

intensive and pre-dominantly 2-storey. Page 34 includes design guidance for
the Woodland Character Area and indicates residential development should be
predominantly 2 storey with occasional 2.5 storey pre dominantly detached and
semi-detached with occasional short terraces and a mix of setbacks. The
Woodland Character Area should be characterised by tree cover that is a
dominant feature of the area, a layout that ensures surrounding woodland is
visible from within the site and in particular locations be of a more rural
character.

The appeal proposals are predominantly formed of short blocks of closely
spaced terraces set in formal arrangements and with building heights that
incorporate a significant proportion of building heights in excess of 2 storeys.
The resultant layout, form and character is one of a more urban or suburban
residential estate. The limited separation of spaces between a number of the
terraces result in longer runs of building frontages dominating the spaces. The
Crescent terrace to the south of the site and the group of housing enclosing the
SUDs space to the north form distinctly urban typologies. Similarly the main
housing group fronting the large open space with narrow plots and higher
building heights, including up to three storeys, dominate the centre of the
scheme and produce a very civic appearance.

There is an east west pedestrian route through the site which could link to the
wider Welborne development and form part of the Green corridor and
infrastructure required in the WP. The relationship of this with the large open
area in the centre of the site contributes to a strong element of green
infrastructure. However, its effectiveness is reduced to some extent by the
subdivision from the SUDs area to the north and the children’s play area and
the constrained access points onto Wickham Road and Forest lane.

The large open space and the green route that runs through the site provide
the potential for tree planting but given the limited other spaces and
dominance of the road through the scheme this would not result in a Woodland
Character where tree cover was a dominant feature. The nature of the road
alignment and positioning of the blocks would restrict views to the wider areas
beyond the site and reduce views to the woodlands beyond to glimpsed views
rather than integrated within the overall design and contributing to the
importance of woodland in those views.

In my view this conflicts with the Councils expectation for the area which would
suggest lower intensity development in a more informal layout with a more
rural character and could undermine WEL2 which seeks to ensure that
development creates a series of attractive places with different and distinctive
characters.

There are a number of locations where the layout provides flank walls and
garden boundaries onto roads conflicting with the advice in the WDG and
providing for poor or reduced surveillance of these sections of the site.

The northern section of the site is particularly unsuccessful in seeking to
address the issues raised by the site. Whilst I acknowledge that the WDG
seeks to promote perimeter block development it does not require only such a
form of development and that would be inappropriate. This site is constrained
is previously developed has significant variations in levels and other factors
which may suggest that such an approach is not the only solution. However,
many of the principles behind the perimeter block approach including natural
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28.

29.

30.

31.

surveillance, defensible space, the separation and definition of public and
private spaces are important concepts to retain. With the use of the parking
courts many of these respected principles are lost. Much of the parking areas
in these locations are poorly over looked are not readily distinguishable as
private or public spaces or provide clear demarcation of ownership. They are
poorly screened and are somewhat unrelieved unattractive large areas of
hardstanding. Whilst it was suggested additional windows could be inserted in
the flank walls of properties fronting these spaces to increase overlooking that
does not address the basic issue. These windows would in any case at best be
secondary windows or not to primary habitable rooms which would do little to
improve passive surveillance of the parking areas.

These would conflict with WEL6 which requires development, amongst other
matters, to provide a layout and design that will help to create safe well-
connected neighbourhoods.

The small block of flats located at the entrance to the development appears
shoehorned into this section of the site and has limited space for its setting or
to provide amenity space for future occupiers of the building. The limited space
to the building, the scale of the elevations and the proximity of tree planting
would result in the southern space being unwelcoming and unattractive as a
private amenity space for future occupiers.

The general appearance of the entrance to the site is somewhat compromised
by the level of activity, limited space around the flat block, the additional
private access for the four detached properties combining to produce an
intensity of built form and level of activity that contributes to a more urban
character for the scheme.

Bringing all these maters together I conclude that the proposed development
would result in a development with a strong urban character conflicting with
the more woodland character area proposed and the generally more informal
and lower intensity of development rural character sought for this part of
Welborne. This would result in a development which would compromise the
expectations for the character and appearance of the area. The layout and
design introduces elements that produce areas where surveillance would be
poor and amenity provision for future residents was unacceptably constrained.
On this basis the proposed development would not represent high quality
design and would not contribute towards an attractive, inclusive, safe, well-
connected and sustainable community as required by development plan and
national policy.

Necessary infrastructure

32.

33.

Welborne as a new settlement which is aiming for the most part to be self-
sufficient has been justified and evidenced on the basis of a delivery plan and
assessment of the necessary infrastructure it will require to meet its needs.
The WP is supported by an Infrastructure Delivery Plan and the extant
application for the wider Welborne development is accompanied by an updated
Infrastructure delivery plan.

The applicant has not submitted such a plan with their application albeit that
such documentation is suggested to be appropriate in the WP. The Council
have validated the application on the back of the applicant providing a note
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34.

35.

36.

37.

38.

39.

summarising how the development would contribute to the wider infrastructure
costs for Welborne and a further note on these matters.

It was accepted at the hearing that the Council do not object to the specific
costings the appellant has put forward as they have no evidence to challenge
those.

I also note that the appellant has drawn attention to the fact there is sufficient
capacity in the local primary and secondary schools to meet the demands of
the development and that there was sufficient capacity in the local doctors
surgeries and dentists.

However the principle of the development is predicated on the site forming part
of the wider Welborne development and that as the new Garden Village
develops there would be an expectation that the occupants of this development
would use the services and facilities in the wider Welborne development and
not travel to other areas. It is not unreasonable to expect all parts of the
Welborne strategic allocation to make its proportionate contribution to the
provision of the necessary infrastructure to support Welborne’s future
residents.

The appeal site is a previously developed area of industrial land and will require
significant decontamination. The decontamination costs form a significant
portion of the costs in the appellants note to demonstrate that these are part of
their contribution to the necessary infrastructure. However I have no evidence
or clarity before me on whether the decontamination costs formed part of the
wider Welborne IDP costs and whether the appellant’s costs are of a similar
scale. Similarly I have no indication as to whether by the appellant
decontaminating this site that would reduce, or by how much, the cost that
would be borne by the wider Welborne development. In these circumstances
there is no clarity on whether there is cross subsidy such that would then
justify reductions in other contributions.

I note that the high costs of the development ascribed by the appellant but
these appear in many instances to be the normal costs associated with a
development of a previously developed site to a standard required by
development plan policy. Whilst I acknowledge the higher per unit costs
towards these matters as compared to the IDP costs divided across the wider
Welborne development that does not address the issue. The evidence before
me demonstrates that the appellant does not contribute towards infrastructure
of schools, primary health care, extra care housing, community buildings,
market square public realm sports facilities etc; indeed all of the social and
services necessary to support a thriving community. What the costs provided
show are costs associated with decontamination, the provision of green
infrastructure, transport, and physical energy and drainage projects. But these
are all necessary costs of the development.

Overall, on the basis of the above, I conclude that the development does not
make adequate provision for a reasonable proportion of the necessary
infrastructure required to support Welborne. The proposal would therefore
conflict with policy WEL41 which requires development to be undertaken in
accordance with an agreed delivery plan unless there is suitable alternative
appropriate infrastructure to adequately service the development.
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Planning Obligations

40.

41.

42.

43.

44,

45.

46.

The appellant has secured planning obligations through a Unilateral
Undertaking under sec 106 of the Town and Country Planning Act 1990. The
UU contains six schedules which set out the obligations the owner undertakes
to observe and perform.

Schedule one contains obligations related to highway works and a travel plan.
These ensure that the highway works will be undertaken at the appropriate
stage of development and follow the appropriate mechanisms. The travel plan
will encourage sustainable travel. These matters are in accordance with
policies WEL23 and WEL27 in the WP and are directly related to the
development and fairly and reasonably related to the scale of the development.

Schedule 2 contains obligations which secure the provision of 22 affordable
housing units, 15 as affordable rent and 7 as shared ownership. The
obligations address issues including transfer, delivery, stair casing and release.
Three wheelchair units are also secured. The provision of 30% of the units as
affordable units is in accordance with policy WEL18 of the WP and is therefore
fairly and reasonably related in scale and kind to the development.

Schedule 3 secures the provision and management of the open space and play
area. These are consistent with the requirements of policies WEL29 and WEL35
of the WP and are fairly and reasonably related to the scale and kind of the
development.

Schedule four secures the financial contribution required for the SRMS. The
contributions are not used for the provision of infrastructure and so are not
caught by the pooling restrictions under the Community Infrastructure Levy
Regulations. The SRMS contributions support the management of the SPAs to
mitigate the harmful impact of additional recreational activity on nesting
birds/wading birds within the Solent region. The contributions are therefore
fairly and reasonably related in scale and kind to the development.

Schedule 5 secures public access to the onsite routes to support the wider
Welborne development and ensure access to the green corridors and general
access through the wider allocation development as it comes forward. The
provisions are therefore reasonably and fairly related to the scale and kind of
the development.

Finally schedule 6 secures the provision and implementation of an Employment
and Skills Plan in accordance with policy WEL43 to provide opportunities for
local people to be involved in employment and training during construction.
This directly relates to the implementation of the development and in part is
directed towards the social dimension of sustainable development. The
obligation is fairly and reasonable related to the scale and kind of the
development.

Benefits of the Scheme

47.

The proposed development would provide for some 72 new dwellings in an
Authority where the Council accept that it can only provide for between 3.5
years and 4 years of housing land supply. The houses would come forward
now and be an early housing opportunity and first delivery from the Welborne
allocation which will contribute to the Council’s housing delivery target. This is
a significant benefit but given the limited number of units I reduce the overall
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weight of this factor and afford it moderate weight. Of those new houses the
development would make provision for 15 affordable units, secured through the
UU. The Council has a significant need for affordable housing but given the
limited number of units provided, which is also no more than policy requires, I
also attach moderate weight to this benefit.

48. The appellant suggests the remediation of the site is a key benefit of the
scheme. Whilst the old industrial, somewhat dilapidated buildings, hard
surfacing and previously developed land would be removed and the site
brought into a more productive use this would be the case in any
redevelopment of the site. On this basis I give this only limited positive weight
as a benefit of the scheme.

49, The scheme would result in the moving of the main access on the A32 and
removal of any vehicular access through the site between the A32 and Forest
Lane. These are matters that would improve highway safety and are minor
benefits of the scheme. Again they could be secured with any redevelopment
of the site. I afford this limited positive weight.

50. The site would make provision for connection to the foul drainage network
which could facilitate surrounding properties also connecting to the foul
drainage system reducing the reliance on soakaways. This is a minor benefit of
the scheme to which I attributed limited positive weight.

51. The appellant suggests that positive benefit derives from the landscaping and
green infrastructure provided on the site. However, this is a necessary
requirement to meet policy and ensure the development provides a good
standard of amenity for future residents’, to protect adjoining occupiers and
addresses ecological requirements. It is also necessary to address the
woodland character area within which it is proposed. It is not therefore a
positive benefit of the scheme.

52. Adjoining the site is Mill House, a grade II listed building. The proposed
development would remove existing large industrial structures close to the
boundary and improve the setting of the listed building. This is a positive
benefit to which I attribute moderate positive weight.

53. Any mitigation measures provided or secured in respect of the scheme are not
positive benefits but seek to address and mitigate the impact of the
development.

54. There would be economic benefits associated with the development including
new homes bonus, CiL payments for which the development would be liable,
the additional spend in the local economy during implementation of the
development and the additional financial and community support derived from
the increased population using services and facilities in the area once the
development is occupied. I give this moderate positive weight.

Other matters

55. The Council following the publication of the new Framework have confirmed
that their supply of available housing land would be in the range of 3.5 to 4
years supply. The appellant accept that this is a reasonable range for the
authority at this point in time. The Council cannot therefore demonstrate a 5
year supply of housing land.
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56.

57.

The development would remove the existing buildings and hard surfacing from
the land and de-contaminate the site. The Council originally provided a
putative reason for refusal in respect of land contamination however upon
receipt of further information have not continued with any objections to the
scheme on that basis. The Council is satisfied that should permission be
forthcoming land contamination could satisfactorily be addressed by condition
and I have no evidence before me to disagree with those conclusions.

Similarly further information including further survey work and a mitigation
strategy to address any concerns that may arise in respect of Dormice has
been provided. Agreement has been reached between the parties that the
most appropriate way forward is to accept that there is a strong likelihood that
Dormice are on the site. On this basis the appellant has produce a Dormice
mitigation strategy in the event it is demonstrated that they are. The Council,
and County Council ecologist, accept that the mitigation strategy would address
the effects of the development on Dormice if they were to be identified. On
this basis a condition requiring the implementation of the Dormice mitigation
strategy in the event Dormice were established to be on the site would be an
appropriate way forward.

Planning Balance

58.

59.

60.

Given that the development has been subject to appropriate assessment the
presumption in favour of sustainable development at paragraph 11 of the
Framework does not apply. The proposal is therefore only to be considered on
the basis of the section 38(6) balance such that the appeal should be
determined in accordance with the development plan, unless material
considerations indicate otherwise. In this case I have concluded that the
proposal would not be high quality design and would conflict with development
plan policies CS13 WEL2 and WEL6. I have also concluded that the proposal
would not provide adequate infrastructure contributions and would therefore
conflict with WEL42.

The Council cannot demonstrate a 5 year housing land supply and therefore
the provision of housing including affordable housing is a significant
consideration. However I have given this only moderate positive benefit given
the scale of the development. I have noted a number of other benefits
associated with the scheme and take account of the weight I have ascribed to
them above.

The Framework advises that the creation of high quality buildings and places is
fundamental to what the planning and development process should achieve.
Given the conflict with the development plan and the advice on design in the
Framework the other considerations do not indicate that a decision otherwise is
appropriate. Albeit there is a shortfall in the housing land supply this is the
first development in a Garden Village where design will be fundamental to its
success and the shortfall of housing does not mean housing at any cost.

Overall conclusion

61.

For the reasons given above I conclude that the appeal should be dismissed.

Kenneth Stone
INSPECTOR
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APPEARANCES

FOR THE APPELLANT:

Simon Ricketts Town Legal LLP
Gavin Hall Savills

Richard Powell Latchmoor Properties
Bruce Slattery Jacobs Engineering
Jonathan Moore MH Architects
Andrew Linfoot Jacobs Engineering

FOR THE LOCAL PLANNING AUTHORITY:

Luke Simpson Adams Hendry

Alex Russell Southampton & Fareham Legal Services
Partnership

Justin Leach LDA Design

Valerie Conway VE Consulting

Maral Miri Hampshire County Council

INTERESTED PERSONS:

Mrs Brenda Clapperton Secretary of Fareham Society

DOCUMENTS SUBMITTED DURING HEARING

1 Draft Unilateral Undertaking and summary Schedule submitted by
appellant

2 Comments on Revised National Planning Policy Framework
submitted by Council

3 Comments on revised national Planning Policy Framework,
summary of outstanding issues and Dormouse mitigation strategy
submitted by appellant

4 Copy of e-mail from Council to Pins Case officer dated 10 August
including NPPF statement, pre-application proposal, delivery
trajectory for Welborne The Executive Leaders Announcement on
HLS and extracts of Draft Planning Practice Guidance

5 Copy of Judgement of European Court C323/17 People Over Wind
and Peter Sweetmanv Coillte Teoranta submitted by Council

6. Copy of updated planning condition 2 to update plan reference
numbers and copies of relevant plans (latest revisions)

7 Copy of extract from Welborne Infrastructure Delivery Plan related
to New Homes Bonus submitted by appellant

8 Copy of various amended conditions submitted by appellant

9 Original of signed, sealed and dated Unilateral Undertaking

10 Appellants application for Costs

11  Council’s application for Costs.

END
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' The Planning Inspectorate

Appeal Decision

Inquiry Held on 6 - 9 November 2018
Site visit made on 9 November 2018

by Kenneth Stone BSc Hons DipTP MRTPI

an Inspector appointed by the Secretary of State
Decision date: 12" April 2019

Appeal Ref: APP/A1720/W/18/3199119
Land east of Posbrook Lane, Titchfield, Fareham, Hampshire PO14 4EZ

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant outline planning permission.

The appeal is made by Foreman Homes Ltd against the decision of Fareham Borough
Council.

The application Ref P/17/0681/0A, dated 9 June 2017, was refused by notice dated
14 December 2017.

The development proposed is described as an ‘Outline Planning Application for Scout
Hut, up to 150 Dwellings, Community Garden, associated landscaping, amenity areas
and means of access from Posbrook Lane in addition to the provision of 58,000 square
metres of community green space’.

Decision

1.

The appeal is dismissed.

Procedural matters

2.

The application was submitted in outline with all matters reserved for future
consideration with the exception of access. The access details are shown on
the plan ‘Proposed Site Access 16-314/003E’ which along with the 'Site
Location Plan 16.092.01E’ are the plans that describe the proposals. An
illustrative plan was submitted and the latest iteration was 16.092.02F.
However, this was for illustrative purposes only to demonstrate one way in
which the site could be developed but does not form part of the formal details
of the application.

Prior to the commencement of the Inquiry the Council and the appellant
entered into a Statement of Common Ground. The original application had
been submitted with the description of development in the banner heading
above. The parties agreed that there was no requirement for the Scout Hut
and removed this from the illustrative master plan and amended the
description of development to reflect the amended proposed development.

I am satisfied that the proposed alteration to the scheme, which does not
amend the red line boundary and makes only a minor adjustment to the overall
scheme, is not material. I am satisfied that there would be no material
prejudice to parties who would have wished to comment on the proposals and
that the amended illustrative plan was available as part of the appeal
documents and therefore available for parties to view and comment on. I have
therefore considered the appeal on the basis of the amended description which
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10.

read as follows: ‘Outline application for up to 150 dwellings, community
garden, associated landscaping, amenity areas and a means of access from
Posbrook Lane.’

In the Statement of Common Ground the Council and the Appellant agree that
an Appropriate Assessment would be required in the light of The People Over
Wind Judgement!. During the Inquiry a shadow Habitats Regulations
Assessment document was submitted (APP4) to enable an Appropriate
Assessment to be made. In this regard I consulted with Natural England to
ensure that I had the relevant information before me if such an assessment
were to be required. The main parties were given the opportunity to comment
on Natural England’s consultation response.

By way of an e-mailed letter dated 5 November 2018 the Secretary of State
notified the appellant, pursuant to regulation 25 of the Town and Country
Planning (Environmental Impact Assessment) Regulations 2017, that further
information was required. The further information was publicised on 4 January
2019, a period of 31 days was given for the receipt of comments and the
parties were given a period following the end of the publicity period to collate
and comment on the matters raised.

I have had regard to all the Environmental Information submitted with the
appeal including the original Environmental Statement, the Additional
Information, the Shadow Habitats Regulations Assessment, the further
responses and the parties’ comments in reaching my conclusions on this
appeal.

The Council has drawn my attention to a recent appeal decision, at Old Street,
APP/A1720/W/18/3200409, which had been published since the Inquiry was
conducted and in which similar issues were considered in respect of the Meon
Valley. The parties were given the opportunity to comment on this decision.

The Government published a revised National Planning Policy Framework (the
Framework), and updated guidance on how to assess housing needs as well as
results of the Housing Delivery Test along with a technical note on 19 February
2019. The parties were given the opportunity to comment on how these may
affect their respective cases. I have had regard to this information and the
comments of the parties in reaching my decision.

I closed the Inquiry in writing on 19 March 2019.

Main Issues

11.

12.

In the Statement of Common Ground the appellant and Council agree that with
the completion of a satisfactory legal agreement reasons for refusal e through
to | would be addressed. No objections to the Unilateral Undertaking were
raised by the Council and these matters were not contested at the Inquiry. It
was also agreed in the Statement of Common Ground that reason for refusal d
could be overcome by the imposition of an appropriately worded condition, and
I see no reason why this would not be appropriate.

On the basis of the above the remaining outstanding matters and the main
issues in this appeal are:

! The Court of Justice of the European Union judgement in the People over Wind and Peter Sweetman v Coillte
Teoranta, case C-323/17
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e The effect of the proposed development on the character and appearance
of the area, including having regard to whether or not the site is a valued
landscape and the effect on the strategic gap;

e The effect of the proposed development on the setting of ‘Great Posbrook’
and the ‘Southern barn at Great Posbrook Farm’ Grade II* listed buildings;
and

e The effect of the proposed development on Best and Most Versatile
Agricultural Land (BMVAL).

Reasons

13. The development plan for the area includes The Local Plan Part 1: Core
Strategy (2011 -2026) (LPP1), The Local Plan Part 2: Development Sites &
Policies (2015) (LPP2) and The Local Plan Part 3: Welbourne Plan (2015)
(LPP3).

14. LPP3 specifically addresses a new settlement at Welbourne and does not
include policies that bear directly on the effects of the development the subject
of this appeal. Its relevance is however material in the context of the wider
housing land supply issues in the area.

15. In terms of LPP1 policy CS14 seeks to control development outside defined
settlement boundaries seeking to resist proposals which would adversely affect
its landscape character and function. While policy CS22 advises land within
strategic gaps will be treated as countryside and development proposals will
not be permitted where it affects the integrity of the gap and the physical and
visual separation of settlements.

16. In LPP2 Policy DSP6 further advises in respect of residential development
outside of defined urban settlement boundaries that it should avoid a
detrimental impact on the character or landscape of the surrounding area.
DSP5 addresses the protection and enhancement of the historic environment.
In considering the impacts of proposals that affect designated heritage assets it
advises the Council will give great weight to their conservation and that any
harm or loss will require clear and convincing justification, reflecting the
statutory and national policy positions.

17. Policy DSP40 in LPP2 includes a contingency position where the Council does
not have a 5 year supply of housing land. It is common ground between the
parties that the Council does not have a 5 year supply of land for housing albeit
the extent, length of time this may persist and consequences are disputed. 1
address these latter matters further below however insofar as the parties agree
that the Council cannot demonstrate a five year supply of housing land the
contingency position in policy DSP40 is engaged and this advises that
additional sites outside the urban area boundary may be permitted where
certain criteria are met.

18. An emerging draft Local Plan, which in due course is anticipated to replace
LPP1 and LPP2, was launched for consultation in autumn of 2017 but has now
been withdrawn. At the time of the Inquiry I was informed that a further
review is to take place following revisions to the National Planning Policy
Framework and the Government’s latest consultation in respect of housing
figures. The Council propose to consult on issues and options relevant to the
progression of the Council’s new development strategy following the outcome
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of the Government'’s recent consultation. Consultation on a new draft Local
Plan is not now anticipated until the end of 2019.

19. The Titchfield Neighbourhood Plan 2011 - 2036 (TNP) is also emerging; it was
published for consultation in July 2018 with a further draft submitted to the
Council for a compliance check, in October 2018, prior to consultation as the
submission draft. At the Inquiry it was confirmed that further documents were
submitted to the Council and that the TNP complied with the Statutory
requirements. The Council undertook Consultation on the submission draft
between November 2018 and January 2019 but at this point in time the plan
has not yet been submitted for independent examination. The TNP includes a
plan identifying the strategic gap, the Meon gap, and the Defined Urban
Settlement Boundary (DUSB) as well as housing policies which review the
DUSB (DUSB 1) and address windfall sites (H1), affordable housing (H2), Local
Need (H3) and Development Design (H4).

Character and Appearance, including Valued Landscape and Strategic Gap

20. The appeal site is an area of some 6.6 ha of open grazing field on the east side
of Posbrook Lane. The land gently slopes from its north-west corner towards its
eastern edge. The site is segregated from Posbrook Lane by a hedgerow but
for the most part the site is open with little demarking fences, trees or hedge
rows. There is some evidence of a previous subdivision of the site on a modern
fence line however only limited post foundations remain and generally the
whole site has a reasonably consistent grazed grassland appearance.

21. To the north, the appeal site abuts the settlement edge of Titchfield at an
estate called Bellfield. The urban edge is open and harsh with little by way of
softening landscaping. Towards the south-western corner the site abuts a
cluster of buildings that includes the farmstead of Posbrook farm and which
includes two Grade II* listed buildings (the Farmhouse and the southern barn).
The boundary between these is screened for the most part by a substantial tree
and hedgerow belt. Beyond these and towards the south are open agricultural
fields. To the east the site slopes down to the Titchfield Canal, valley floor and
River Meon beyond.

22. The Meon Valley is a major landscape feature that runs through the Borough
and slices through the coastal plain. The parties agree that the site is located
within the Lower Meon Valley Character Area but disagree as to the finer grain
character type as detailed in the 1996 and 2017 Fareham Landscape
Assessments. The appellant points to the 2017 Assessment identifying the
western part of the appeal site as being identified as open coastal plain: Fringe
Character with a small portion of the site being open valley side. The Council
contend that the whole site is more appropriately identified as open valley side.

23. The difference in opinion and identification relates to the influence of the urban
settlement boundary, the topography of the site and other landscape features
in the surroundings. The fact that the 2017 classification is based on
somewhat historic data does call into question the accuracy at the finer grain.
There is some evidence in terms of photographs and on site that the site was
subdivided and that there may have been different practices implemented
which resulted in parts of the site having a different appearance and therefore
leading to a different classification at that stage. On site I was firmly of the
view that the site was of an open character with little in the way of field
boundaries, hedges or other landscape features to different areas of the site.
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24,

25.

26.

27.

28.

Whilst there was a break in the slope this was minimal and did not change the
characterisation from a gentle slope. There were minor variations across the
site and I was not persuaded that this was such a feature that would change
the character type of the site. Finally, in the context of the urban settlement
edge influence it is undeniable that it is there. There is a lack of screening and
there is a harsh and readily visible urban edge. This however is a distinct
break with the open rural field which then flows to the open agricultural fields
beyond the farmstead cluster and the lower valley floor below. In my view in
the wider context the urban influence is given too much weight in the
appellant’s assessment and in association with the sub division of the site into
smaller fields adds to the reduced weight given to the effect of the proposed
development.

The proposed development would result in the provision of a suburban housing
estate of up to 150 units on an open field that would substantively change the
character of the field. The field appears, when looking south and east, as part
of the broader landscape compartment and part of the Lower Meon Valley
landscape. Views back towards the site would result in the perception of the
intrusion of housing further into the valley and valley sides to the detriment of
the character of the valley. The characteristics of the site are consistent with
those of the Meon Valley and representative of the open valley side which
includes sloping landform, a lack of woodland with views across the valley floor
and is generally pastoral with some intrusive influences of roads or built
development.

The visual effects of the development would be evident from a number of
public footpaths both through and surrounding the appeal site as well as along
Posbrook Lane, to the south and from the valley floor and opposite valley side.
The further encroachment of built development into the countryside would
detract from the rural appearance of the area.

The potential for landscaping to screen and reduce the visual effects and to a
certain extent provide some positive contribution was advanced by the
appellant. Whilst additional landscaping along the proposed urban edge would
produce an edge that was more screened and in effect a softer edge than
present is undeniable and would of itself improve the appearance of the
existing urban edge. However, this needs to be weighed against the loss of the
open field separation of elements of built development and the creeping
urbanisation of the area. Whilst planting would assist in reducing the direct
line of sight of houses in the longer term there would still be effects from noise,
activity, illumination in the evening along with the localised views that would
inevitably and substantively change.

I would characterise the landscape and visual effects as substantial and
harmful in the short to medium term, albeit this would reduce in the longer
term, I would still view the adverse effect as significant.

There is some dispute as to whether the site is a valued landscape. The Lower
Meon Valley is a significant landscape feature and both parties assessed the
site against the box 5.1 criteria in Guidelines for Landscape and Visual Impact
Assessment. In this context it is a reasonable conclusion that both parties
accept that the Lower Meon Valley has attributes that are above the ordinary.
There is some debate as to whether the appeal site contributes to these or is
part of that as a valued landscape. On the basis of the evidence before me I
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29.

30.

31.

have no difficulty in accepting that the Lower Meon Valley is a valued landscape
in the context of the Framework and this is a conclusion consistent with my
colleague in the Old Road decision. From my visit to the site and the evidence
presented to me I am of the view that the appeal site shares a number of those
attributes including the nature of the rural landscape and topography, its scenic
quality and that it is representative of the valley sides character type. The site
does form part of the broad visual envelope of the Lower Meon valley and part
of the landscape compartment and therefore should be considered as part of
the valued landscape.

Turning to the issue of the strategic gap. The appeal site is located in the
Meon Valley strategic gap. The purpose of the strategic gap as identified in
policy CS22 is to prevent development that significantly affects the integrity of
the gap and the physical and visual separation of settlements. Whilst the
Council sought to broaden this out to include the setting of settlements that is
not how the development plan policy or indeed its policy justification is written.
This states the gaps help to define and maintain the separate identity of
individual settlements and are important in maintaining the settlement pattern,
keeping individual settlements separate and providing opportunities for green
corridors. To go beyond these factors in assessing the development against
policy would be introducing tests that are not within the development plan.

The proposed scheme would extend the urban edge of Titchfield further into
the gap than it presently is. There would however be no perception of
coalescence or indeed any visual reduction of the separate settlements (I do
not see the cluster of buildings as a separate settlement in this context). There
would be no demonstrable reduction in the physical separation and the gap’s
integrity would not be significantly affected. Whilst there would be a minor
outward extension in the context of the settlement pattern and separation of
settlements the proposed development would be minor and would not result in
a significant effect.

Overall for the reasons given above I conclude that the proposed development
would result in material harm to the character and appearance of the area.
This would result in harm to a valued landscape. There would however be no
significant effect on the strategic Meon Gap. Consequently, the proposed
development would conflict with policies CS14 and DSP6 which seek to protect
the character and appearance of the area of land outside the defined urban
settlement boundary but would not conflict with policy CS22.

Setting of 'Great Posbrook’ and the 'Southern barn at Great Posbrook Farm’ Grade
IT* listed buildings

32.

33.

South of Titchfield on the east side of Posbrook Lane there is an historic
farmstead that includes the listed buildings of Great Posbrook and the southern
barn at great Posbrook farm. Both of these are Grade II* which puts them in
the top 8% or so of listed buildings in the Country. They are a significant and
invaluable resource.

The list description for Great Posbrook identifies it as a C16 house altered in
the C19 with evidence of elements of C17 and C18 interior details. There is
some question mark over the precise dating of the origins of the building with
the Council pointing to evidence that it dates from early C17. While the
alterations have created two parallel ranges the earlier T shaped form is
unusual and is of particular architectural importance because of its rarity. The
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34.

35.

36.

37.

38.

39.

40.

main parties’ experts agree that the building is of considerable historic interest
due to its fabric, architectural composition and features.

The list description for the southern barn identifies it as a late medieval aisled
barn. However, the Council point to more recent dendrochronology which
indicates that it is likely to be late C16 or early C17 with the eastern end being
C18. It is a substantial historic barn with considerable vernacular architectural
interest being a good and relatively rare example of a high status English barn.
Its size and scale demonstrating its association with a high status farm.

The listings make reference to other buildings in the cluster forming the
farmstead including a store shed, small barn, cartshed and pigsties but note
that these are of local interest only. The main listed buildings together with
the buildings of local interest form an early farmstead with a manorial
farmhouse, significant barn and numerous other buildings. There have been
recent interventions as part of enabling development which resulted in the
demolition of modern farm buildings the conversion of some of the historic
buildings and the construction of new buildings to provide for additional
residential occupation on the site. Much of the new building footprint was
related to original buildings in an attempt to reinstate the historic arrangement
of farm buildings in a courtyard pattern.

The significance of the listed buildings and the farmstead derives from the age,
architectural quality, size, scale and relationship of buildings. There is a
functional relationship with the adjoining land which was likely farmed as part
of the farm holding and reasonable evidence to suggest that there may be an
associative link with Titchfield Abbey which adds and contributes to this
significance. There has been some more recent and modern infill development
and recent housing within the farmstead adjacent and in the wider setting
which has a negative impact and detracts from the significance. The wider
setting of the site within a rural landscape assists in understanding the scale
and status of the land holding, sets the farmstead in an appropriate open rural
agricultural setting and separates it from the close by settlement of Titchfield.
This contributes to the overall significance of these assets.

The proximity of the settlement of Titchfield and the exposed urban edge
already have a negative impact on the wider setting of the heritage assets
bringing suburban development close to the farmstead and reducing the wider
rural hinterland.

The appeal site is formed by open land that wraps around the northern and
eastern edge of the cluster of buildings within which the farmstead is set. It lies
between the southern edge of Titchfield and the northern edge of the cluster of
buildings and abuts the northern and eastern boundary of the farmhouse.

It is common ground that the proposals would not result in physical alterations
to the listed buildings. There would be no loss of historic fabric or alterations
to the architectural quality or form of the actual buildings. Similarly there
would be no direct alteration of the farmstead.

Both parties also agree that the proposal would be located within the setting of
the listed buildings and the farmstead. There is also agreement that the
proposal would result in harm to the setting of the listed buildings by virtue of
built development being closer to the buildings and reducing the rural setting of
the buildings. Whilst both parties accept that the harm would be less than
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41.

42.

43.

substantial in terms of the Framework, the dispute arises in respect of the level
of that harm. The appellant broadly contends that there are limited aspects
where the effect would be perceived or experienced and with appropriate
landscaping the effect would be reduced over time such that it would fall at the
bottom end of the spectrum of less than substantial harm, albeit
acknowledging that some harm would be occasioned. The Council on the other
hand would put the harm more to the middle of the range that would be less
than substantial and contend there are a number of areas where the perception
would be significant, that the landscaping may reduce the effect over time, but
not remove it, that the noise, activity and illumination associated with a
suburban housing estate would further add to that impact and that the effect of
changing that land from open rural land to suburban housing would
fundamentally alter the setting and obliterate some of the functional and
associative links with the adjoining land, albeit different degrees of weight were
ascribed to the various elements of harm.

There is no dispute that the site would result in the introduction of housing on
the area of land adjacent and bordering the farmstead and main farmhouse.
This would bring the settlement of Titchfield up to the cluster of buildings and
in effect subsume that once separate element into the broader extent of the
settlement. This would reduce the connection of the existing farmstead and
listed buildings to the rural hinterland and obscure the separation from the
nearby settlement. The character of that change would be noticeable and
harmful. It would be perceived when travelling along Posbrook Lane when
leaving or entering the village and would be readily appreciated from Bellfield
and the adjacent existing settlement edge. There are also public footpaths
running through the land. These would be both static and kinetic views when
moving along and between the various views. This would be a significant and
fundamental change.

When viewed from the south, along Posbrook Lane and the public footpaths,
travelling towards the farmstead and Titchfield the size and scale of the barn
are fully appreciated, there are views available of the manorial farmhouse
within these views and together the site is recognisable as a distinct farmstead.
Whilst the urban edge of Titchfield is also visible it is appreciated that there is a
degree of separation. The proposed development would intrude into these
views and in the short to medium term would be readily distinguishable as
suburban housing. In the longer-term landscaping may reduce this negative
effect by the introduction of a woodland feature at its edge, which the appellant
argues is reflective of the historic landscape pattern in the area. However, this
would introduce a sense of enclosure around the farmstead and listed buildings
that would detach them from the rural hinterland and reduce that historic
functional connection with the adjoining open land. Whilst there is evidence of
small wooded areas in the historic mapping these were freestanding isolated
features and not so closely related to areas of built development. The point of
the historic pattern in the area is the farmstead with open land around that was
once farmed by the manorial farm and which would not have included such
features in such proximity to the main farmstead.

There would also be views of the relationship between the farmhouse and the
proposed development in views on the public paths to the east. Again, these
would be significant and harmful in the short to medium term. There may be
some reduction in that harm as landscaping matures but even with dense

planting and the softening of the existing urban edge it will be an undeniable
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44,

45,

fact that suburban development has been undertaken and that there is no
separation between the settlement of Titchfield and the historic farmstead
including the listed buildings.

For the reasons given above I conclude that there would be harm to the setting
of the listed buildings and historic farmstead. I would characterise that harm
as less than substantial as this would not obliterate the significance of these
historic assets. The proposal would however have an adverse and harmful
effect on the setting of these assets which would affect their significance given
the contribution that the setting makes to that significance. The urbanisation
of the remaining area that separates the farmstead and listed buildings from
the settlement is significant and whilst the rural hinterland remains to the
south and west the dislocation from the existing built up area is an important
and fundamental component of that setting that would be lost as a result of the
development. The effect is therefore significant and would not in my view be
at the lower end of the less than substantial scale as contended by the
appellant but more in line with that suggested by the Council. The proposal
would therefore conflict with development plan policy DSP5 which seeks the
protection and enhancement of heritage assets and is consistent with national

policy.

These are two Grade II* listed buildings and the Framework advises that great
weight should be given to a designated heritage asset’s conservation, any harm
should require clear and convincing justification and assets should be
conserved in @ manner appropriate to their significance. I also have regard to
my statutory duty in respect of listed buildings and their setting. The courts
have also held that any harm to a listed building or its setting is to be given
considerable importance and weight. These matters are reflected in my
planning balance below, which includes the Framework’s 196 balance.

Best and Most Versatile Agricultural Land

46.

47.

48.

49,

The appellant undertook a survey of agricultural land and this assessment is
provided in appendix SB3 of Mr Brown’s proof. This identifies the limited
amount of Grade 3a land (4.1 Ha) that would be affected by the development
and sets this in the context of Fareham. In my view this does not trigger the
sequential test in the Framework footnote 53 as significant development.

It is accepted that whilst there is a loss of BMVAL and that this is a negative to
be weighed against the scheme it would not of itself amount to such that would
justify the dismissal of the appeal. This is a point that was not refuted by the
Council who accepted that it may not justify dismissal but should be weighed
as a negative factor in the overall balance against the development.

I have no substantive evidence to depart from those views and the approach
adopted is consistent with that of a colleague in an appeal at Cranleigh Road
(APP/A1720/W/16/3156344).

The appellant’s report concluded that given the grade of land, the small scale
and the overall comparative effect on such land in Fareham, whilst it is a
negative, it should be afforded no more than limited weight. I concur with that
assessment for the views given and therefore ascribe this loss limited weight in
my overall planning balance.
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Other Matters

50.

51.

52.

53.

The Council and appellant agree that the Council cannot demonstrate a 5 year
housing land supply. Time was spent at the Inquiry considering the extent of
the shortfall based on, amongst other matters, the correct buffer and the
correct household projection base date to use. The publication of the Housing
Delivery Test results confirmed that Fareham is a 5% buffer Authority. The
government also confirmed that it is the 2014 based household projections that
should be used as the basis for calculation of the five-year requirement under
the standard method. On this basis both parties agree that the minimum five-
year requirement would be 2,856 in the period 2018 to 2023.

The updated position of the parties is thus a 3.08 years supply taking the
appellants position or a 4.36 years supply if the Council’s position were to be
adopted. I have been provided with further supply evidence in relation to the
Old Street Inquiry which calls into question some of the supply side dwellings
included in the Council’s figures which were permitted since April 2018.
Excluding these the appellant suggests the Council’s figures would drop to 4.08
years supply.

Whichever figures are adopted it is clear that the Council cannot identify a five-
year supply of available housing land and that the shortfall is significant. The
provision of additional housing in an area where there is a significant housing
shortfall in my view translates into a significant positive benefit for the scheme
in terms of the overall planning balance.

The appeal site is located where there is potential for a significant effect on a
number of European designated wildlife sites which comprise Special Areas of
Conservation (SACs), Special Protection Areas (SPAs) potential Special
Protection Areas (pSPAs) and Ramsar sites. The proposal has been subject to
Habitats Regulation Assessment and a shadow Appropriate Assessment process
by the appellant. Given the requirement for further publication of
environmental information in association with the Environmental Statement
consultation was undertaken with Natural England as the Nature Conservation
Body to ensure there was no further procedural or administrative delay at the
end of the process. However, given the conclusion of my assessment of the
effect of the development on the wider landscape and the designated heritage
assets I am not minded to allow the appeal. On this basis an Appropriate
Assessment does not need to be carried out, as it is only in circumstances
where I am minded to grant consent that such an assessment is required to be
undertaken. Moreover, in the interim the Framework, paragraph 177 has been
amended to advise that it is not the requirement to conduct Appropriate
Assessment but the conclusion that following that assessment there is an
identified likely significant effect on a habitats site where the presumption in
favour of sustainable development does not apply. In these circumstances this
matter does not therefore affect the approach to my planning balance.

Benefits of the Scheme

54. As noted above the provision of housing in an Authority area where the Council

cannot identify a five-year housing supply is a significant benefit of the
scheme. The Statement of Common Ground signhed by the parties makes it
clear that there is a significant need for affordable housing. The provision of
40% of the total number of units provided as affordable housing, secured
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55.

56.

through the planning obligation, is therefore also a significant positive benefit
of the scheme.

The appellant contends that there would be between 360 and 465 direct,
indirect and induced jobs created by construction. It is further contended that
there would be an on-going £4.1m gross expenditure per annum from future
residents. It is further contended that the landscaping and ecological mitigation
would improve the appearance of the harsh urban edge currently created by
Bellfield. These are benefits that accrue from this development and are
therefore reasonable to add as positive contributions in the planning balance.
They are of a scale which reflects the scale of the development.

For these reasons the social benefits from additional housing and affordable
housing are of significant positive weight, the economic benefits are of
moderate positive weight, and the environmental benefits are of limited
positive weight.

Planning Obligation

57.

58.

59.

A completed Unilateral Undertaking (UU) dated 8 November was submitted to
the Inquiry before the conclusion of it sitting. The UU secures matters related
to transport including the site access, travel plan and construction traffic
management as well as a contribution towards sustainable transport. The UU
also secures public open space provisions, including contributions;
environmental and habitat obligations, including commuted maintenance and
disturbance contributions and the transfer of a bird conservation area; an
education contribution and obligations to protect or provide on site routes for
the public. These are in effect mitigation measures or matters directly related
to the development and do not amount to positive benefits.

The appeal is to be dismissed on other substantive issues and whilst an
obligation has been submitted, it is not necessary for me to look at it in detail,
given that the proposal is unacceptable for other reasons, except insofar as it
addresses affordable housing.

In respect of affordable housing the UU secures 40% of the housing as
affordable units with the mix, tenure and location controlled by the
undertaking. I have already identified this as a benefit of the scheme which will
be taken into account in the planning balance.

Planning balance

60.

61.

I have concluded that the proposed development would result in material harm
to the significance of two Grade II* listed buildings through development in the
setting of those buildings. This harm is in my view less than substantial harm
in the terms of the Framework a position also adopted by both main parties.
Paragraph 196 of the Framework advises in such circumstances that this should
be weighed against the public benefits of the proposal, including, where
appropriate, securing its optimum viable use.

I have identified the public benefits of the scheme above and these include the
provision of additional housing in an authority where there is not a five year
supply of housing land and the provision of affordable housing in an area where
there is a significant need. I give these matters significant weight. Added to
these would be the additional jobs and expenditure in the locality arising from
construction activity and following completion of the development. Given the
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62.

63.

64.

65.

scale of development these would not amount to small figures and I have
ascribed this moderate weight. The proposed landscaping and biodiversity
enhancements are a balance and required in the context of also providing a
degree of mitigation I therefore only ascribe these limited positive weight.

The Framework makes it clear that when considering the impact of proposed
development on the significance of a designated heritage asset, great weight
should be given to the asset’s conservation. Furthermore it advises that any
harm to the significance of a designated heritage asset should require clear and
convincing justification. There is a statutory duty to have special regard to the
desirability of preserving a listed building or its setting or any features of
special architectural or historic interest which it possesses. The courts have
interpreted this to mean that considerable importance and weight must be
given to the desirability of preserving the setting of listed buildings when
carrying out the balancing exercise in planning decisions.

Heritage assets are an irreplaceable resource and they should be conserved in
a manner appropriate to their significance. The Farm House and Barn at Great
Posbrook are both Grade II* and therefore are assets of the highest
significance. The development of a substantial housing estate in the rural
setting of these listed buildings, and farmstead of which they form part, would
materially alter the relationship of the listed buildings and farmstead to the
nearby village and wider rural hinterland. This would merge the existing
distinct and separated grouping of buildings with the expanding village
removing that degree of separation and obscuring the historic relationship with
the village and wider countryside. I would not characterise this less than
substantial harm as of such limited effect as ‘at the lower end’ within that
spectrum as suggested by the appellant. Indeed, the setting contributes to the
significance of these listed buildings and their appreciation from both distinct
view points and kinetic views. The negative effect would have a measurable
and noticeable effect on the existing physical relationships of development in
the area and thereby the understanding of the historic development of those
over time. The understanding of the high status nature of the house and barn,
and their significance, is derived in part from an appreciation of the separation
from the village, their setting within the wider agricultural and rural hinterland
as well as their size, scale, architectural quality and relationship of the
buildings to each other and the surrounding development.

On the basis of the above I conclude that the less than substantial harm I have
identified, and to which I give considerable importance and weight, is not
outweighed by the significant public benefits of the scheme. On this basis I
conclude that the scheme should be resisted. As the scheme fails the
paragraph 196 test this would disengage the paragraph 11 d tilted balance that
would otherwise have been in play given the lack of a five-year supply of
housing land.

The scheme would be subject to the requirement to carry out an Appropriate
Assessment under the Habitats Regulations if I were minded to allow the
appeal. At the time of submission of the appeal Paragraph 177 of the
Framework required that the presumption in favour of sustainable
development, in paragraph 11, would not apply where an Appropriate
Assessment was required to be carried out. The latest iteration of the
Framework has amended paragraph 177 to only disengage the presumption in
favour of sustainable development where the development is likely to have a
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66.

67.

68.

significant effect on a habitats site. If an Appropriate Assessment has
concluded the development would not adversely affect the integrity of the
habitats site the presumption would not be disengaged. However, given my
conclusions in respect of the impact on heritage assets and the other harms I
have identified I am not minded to allow the appeal and therefore I do not
need to carry out an Appropriate Assessment.

Whilst the presumption in favour of sustainable development is not disengaged
by virtue of paragraph 177 of the Framework, paragraph 11 d, the so called
‘tilted balance’, is disengaged by virtue of my conclusions in relation to the
effect on the heritage assets and the application of 11 d i. The proposal
therefore is to be considered in the context of a straight balance. Section 38(6)
requires that applications for planning permission be determined in accordance
with the development plan unless material considerations indicate otherwise. I
have concluded that the proposal would result in material harm to the
character and appearance of the area, which is a valued landscape, to the
setting of two Grade II* listed buildings and a minor adverse effect on best and
most versatile agricultural land in the area. On this basis the proposal would
conflict with policy CS14 in the LPP1 and DSP5, DSP6 and DSP40 in the LPP2.

The Authority cannot demonstrate a 5 year supply of housing land and policies
which restrict housing development through such matters as settlement
boundaries and gaps are out of date. They do not provide for the necessary
housing to make provision for adequate housing in the area. However, those
policies, which include CS14, CS22 and DSP6 do seek to protect the
countryside and fulfil a purpose that is consistent with the Framework. The
Council is seeking to address the shortfall and is making positive steps in that
regard albeit there is dispute as to how successful that is. Nevertheless
matters are moving forward and although there is still an outstanding shortfall,
which even if I accept is as great as suggested by the appellant, is improving
on historic figures and there appears to be greater opportunities for this
situation to be improved further. I accept that Welbourne may well not be
moving at the pace that has previously been suggested and not as quickly as
the Council would suggest, but it is still moving forward and with a significant
complex development of this nature matters will take time but once milestones
are reached momentum is likely to quicken. Of particular relevance here is the
determination of the extant application, which remains undetermined but
continues to move forward. On the basis of the information before me the
determination of this would be in the spring or middle of this year. Given the
above I do not afford these particular policies the full weight of the
development plan but I still accept that they have significant weight and the
conflict with those policies that I have identified above still attracts significant
weight in my planning balance.

I note that policy DSP5 reiterates national policy and reflects the statutory duty
and is therefore accorded full weight and conflict with it, as I have found in this
regard, is afforded substantial weight. The contingency of Policy DSP40 has
been engaged by virtue of the lack of a five year housing land supply and it is
for these very purposes that the policy was drafted in that way. On that basis
the policy has full weight and any conflict with it is also of significant weight.

In the context of the harms I have identified which relate to landscape,
heritage assets and best and most versatile agricultural land these result in
conflicts with specific criteria in policy DSP40 for the reasons given above in
respect of those matters and therefore there is conflict with the policy. These
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are two significant policies where weight has not been reduced and the
proposal when considered in the round is not in accordance with the
development plan taken as a whole.

69. The ecological provisions payments and additional bird sanctuary are primarily
mitigation requirements resultant from the proposed development and its likely
potential effects and do not therefore substantively add a positive contribution
to the overall balance.

70. The impact on the significance of the Grade II* listed buildings is not
outweighed by the public benefits of the scheme and therefore the additional
harms related to landscape and BMVAL only add further to the weight against
the proposal. The advice in the Framework supports the conclusions to resist
the proposal. There are therefore no material considerations that indicate that
a decision other than in accordance with the development plan would be
appropriate.

Overall conclusion
71. For the reasons given above I conclude that the appeal should be dismissed.
Kenneth Stone

INSPECTOR
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He called:
Jeremy Smith BSc SLR Consulting Limited
(Hons), DipLA, CMLI
Ignus Froneman Heritage Collective UK Limited
B.Arch.Stud, ACIfA,
IHBC
Stephen Brown BSc Woolf Bond Planning LLP

(Hons) DipTP MRTPI

FOR THE LOCAL PLANNING AUTHORITY:

Paul Stinchcombe QC Instructed by Southampton and Fareham Legal
& Richard Wald Partnership

He called:

Andy Blaxland BA Adams Hendry Consulting

(Hons), DipTP, Dip Mgt,

MRTPI

Lucy Markham MRTPI Montagu Evans

IHBC

Philip Brashaw BSc LDA Design

(Hons) BLD, CMLI

FOR THE TITCHFIELD NEIGHBOURHOOD FORUM :

David Phelan Titchfield Neighbourhood Forum

INTERESTED PERSONS:

Nick Girdler Chairman Titchfield Village Trust

Robert Marshall Member of Fareham Society

William Hutchison Chairman Hillhead Residents Association
Linda Davies Local Resident
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DOCUMENTS SUBMITTED AT INQUIRY BY APPELLANT

APP1 Housing Land Supply Statement of Common Ground.

APP2 Press Release dated 18 October 2018 from Fareham Borough
Council.

APP3 Appeal Decision letter APP/W3520/W/18/3194926.

APP4 Habitats Regulations Assessment Screening & Shadow Appropriate
Assessment prepared by CSA Environmental.

APP5 Unilateral Undertaking dated 8 November 2018.

APP6 Bundle of three Committee reports (P/17/1317/0A, P/18/0235/FP
and P/18/0484/FP) confirming the Council’s approach to Policy
DSP40.

APP7 Additional suggested conditions.

APP8 Letter from Hampshire and Isle of Wight Wildlife Trust confirming

their agreement to take on the land secured as the Bird
Conservation Area in the Unilateral Undertaking.
APP9 Closing submissions on behalf of the appellant.

DOCUMENTS SUBMITTED AT INQUIRY BY LOCAL PLANNING AUTHORITY

LPA1 List of Appearances on behalf of the Council

LPA2 Updated extract from ‘The Buildings of England Hampshire:
South', appendix 14b to Ms Markham’s proof of evidence.

LPA3 Conservation Area Appraisal and Management Strategy: Titchfield

Abbey, Fareham Borough Council adopted sept 2013 -
substitution for Core Document F11.

LPA4 Appeal Decision letter APP/W1715/W/17/3173253.

LPA5S Copy of Policies 1CO and 2CO from the Eastleigh Borough Local
Plan.

LPA6 Announcement from the Leader of Fareham Borough Council
dated 5 November 2018.

LPA7 S106 Obligations Justification Statement.

LPA8 Opening submissions on behalf of the Council.

LPA9 List of documents to be referred to during Evidence in Chief of
Philip Brashaw.

LPA10 List of documents to be referred to during Evidence in Chief of
Lucy Markham.

LPA11 Draft schedule of conditions.

LPA12 e-mail from Strategic Development Officer Children’s Services
Department Hampshire County Council dated 8 November 2018.

LPA13 Plan of route and points from which to view the site during the
appeal site visit.

LPA14 Closing submissions on behalf of the appellant.

DOCUMENTS SUBMITTED AT INQUIRY BY TITCHFIELD NEIGHBOURHOOD FORUM

TNF1 Opening statement on behalf of Titchfield neighbourhood Forum

TNF2 Email exchange with appellant regarding drainage dated 6
November including various attachments

TNF3 List of documents referred to in Evidence in Chief of Mr Phelan

TNF4 Closing Statement on behalf of Titchfeild neighbourhood Forum
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DOCUMENTS SUBMITTED AT INQUIRY BY THIRD PARTIES

INQ1
INQ2
INQ3

Speaking note from Mr Girdler
Letter read out by Mr Marshal on behalf of The Fareham Society
Speaking note from Mr Hutcinson

DOCUMENTS SUBMITTED AFTER INQUIRY

PID1
PID2
PID3
PID4
PID5
PID6
PID7
PID8
PID9
PID10

PID11

PID12

PID13

PID14

PID15

END

Additional Environmental Information submitted by appellant
under cover of letter dated 14 December 2018.

Copy of Press notice of publication of Additional Environmental
Information.

Comments on Additional Environmental Information by Titchfield
neighbourhood Forum.

Comments on Additional Environmental Information by Fareham
Borough Council.

‘Old Street’ Appeal decision APP/A1720/W/18/3200409 submitted
by Fareham Borough Council

Fareham Borough Council comments on ‘Old Street’ decision.
Appellant’s comments on '0Old Street’ decision.

Natural England’s (NE) consultation response on shadow Habitats
Regulation Assessment as Statutory nature Conservation Body.
Appellant’s response to NE’s consultation response (PID8)
including an updated shadow Habitats Regulation Assessment.
Titchfield neighbourhood Forum'’s response to NE’s consultation
response (PIDS8)

Titchfield Neighbourhood Forum’s comments on the Housing
Delivery Test (HDT) results and the changes to the National
Planning Policy Framework (the Framework).

Fareham Borough Council’'s comments on the HDT results and the
changes to the Framework.

Appellant’s comments on the HDT results and the changes to the
Framework.

Titchfield Neighbourhood Forum'’s final comments on HDT and
Framework

Appellant’s final comments on HDT and Framework.
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' The Planning Inspectorate

Appeal Decision

Inquiry Held on 24 to 26 September 2019
Site visits made on 23, 25 and 26 September 2019

by Grahame Gould BA MPhil MRTPI
an Inspector appointed by the Secretary of State

Decision date: 5 November 2019

Appeal Ref: APP/A1720/W/19/3230015
Land to the east of Downend Road Portchester

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant outline planning permission.

The appeal is made by Miller Homes against the decision of Fareham Borough Council.
The application Ref P/18/0005/0A, dated 2 January 2018, was refused by notice

dated 26 April 2019.

The development proposed is described as ‘Outline planning application with all matters
reserved (except the means of access) for residential development, demolition of
existing agricultural buildings and the construction of new buildings providing up to 350
dwellings; the creation of new vehicular access with footways and cycleways; provision
of landscaped communal amenity space, including children’s play space; creation of
public open space; together with associated highways, landscaping, drainage and
utilities’.

Decision

1.

The appeal is dismissed.

Application for costs

2.

An application for costs was made by Miller Homes against Fareham Borough
Council. That application is the subject of a separate Decision that will follow
the appeal decision.

Preliminary Matters

3.

The Inquiry sat for three days between 24 to 26 September 2019. I made
what the Planning Inspectorate refers to as an ‘access required’ visit to the
site on 25 September when I was granted access to enter and view the site,
rather than being accompanied by representatives for the appellant and the
Council. T also made unaccompanied visits to the area within the vicinity of
the appeal site on 23 and 26 September.

While the Inquiry finished sitting on 26 September, I adjourned it, as opposed
to closing it to allow for the submission of: a certified copy of an executed
Section 106 agreement (5106); the appellant’s and the Council’s closing
submission in writing; some documents referred to by the parties in evidence
(inquiry documents [IDs]; a final version of the inquiry position statement;
and the appellant’s written application for costs and the Council’s response to
that application. The Inquiry was closed in writing on 21 October 2019.

https://www.gov.uk/planning-inspectorate



https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate

Appeal Decision APP/A1720/W/19/3230015

The S106 was received by the Planning Inspectorate on 3 October 2019 and it
contains planning obligations concerning:

. the provision of 40% affordable housing within the development;
. the implementation of improvements to the Cams bridge;

. the undertaking of off-site highway works for alterations at the railway
bridge in Downend Road and on the A27;

. the payment of contributions for various off-site highway and
transportation improvements and the implementation of an occupiers
travel plan;

. the provision of and the payment of maintenance contributions for public
open and play space;

. the payment of a contribution to mitigate the development’s effects on
off-site designated habitats; and

. the payment of a contribution for school facilities in the area.

Main Issues

6. The main issues are:

. whether the development would make adequate provision for pedestrian
access via Downend Road and the effects of providing pedestrian access
on the operation of Downend Road;

. whether there would be accessibility to local services and facilities for the
occupiers of the development by a range of modes of transport; and

. the effects of the development on the integrity of the Portsmouth
Harbour Special Protection Area and Ramsar Site, the Solent and
Southampton Special Protection Area and Ramsar site and the Solent
and Dorset Coastal Potential Special Protection Area (the designated
habitats).

Reasons

Pedestrian access via Downend Road and effects on the operation of Downend
Road

7.

Having regard to the wording of part a) of the reason for refusal, ie pedestrian
use of Downend Road and any subsequent implications for the ‘safety’ of and
‘convenience’ of users of this road, and the evidence put to me, there are
various matters that come within the scope of the consideration of this main
issue. Those matters, which I consider below in turn, being: the pedestrian
routes that would be available to occupiers of the development; the
pedestrian demand (movements) and the distribution of those movements
amongst the pedestrian routes; and the options for and effects of altering the
railway bridge in Downend Road to accommodate the pedestrian movements
arising from the development.

Inevitably there is some overlap between the matters of pedestrian
movements and their distribution to be consider under this issue and the

https://www.gov.uk/planning-inspectorate 2
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10.

11.

12.

13.

wider accessibility to services and facilities that concerns the second main
issue that I have identified.

Proposed pedestrian routes

The development would involve the construction of 350 dwellings to the north
of a railway line, just beyond part of Portchester’s established residential area.
The development would have three pedestrian routes to and from it and they
would be via: Downend Road, the westernmost of the routes (route A); Cams
bridge, the central route (route B); and Upper Cornaway Lane, the
easternmost route (route C).

Cams bridge crosses the railway line and currently provides access between
the site and a small vehicle repair garage and The Thicket, the latter being a
residential street. Separately planning permission has been granted for
upgrading works to the Cams bridge to facilitate it use as a pedestrian route
for occupiers of the appeal development. On the southern side of Cams bridge
there is a tarmacked track leading off The Thicket. With the upgrading of
Cams bridge route B would be a pedestrian route of an essentially urban
character.

Route C would in part be reliant on the use of an unsurfaced, one metre wide
and 200 metre or so length of a public right of way (footpath PF117), and
Upper Cornaway Lane, a street providing access to the crematorium and some
chalet type homes. Given the rural character of FP117 and its current
suitability only for recreational use, some widening and surfacing works would
be undertaken to it to enable it to be used more easily by residents of the
proposed development.

Downend Road can be characterised as being a local distributor road!, with a
two-way, daily flow of the order of 6,800 vehicles per day?. Pedestrians using
route A and travelling to and from destinations south of the railway line would
have to cross the railway bridge in Downend Road, following some alterations
to the bridge being made, which are referred to in more detail below. That
railway bridge has variously been described as providing a north/south or
east/west crossing of the railway line and I shall hereafter only refer to it as
an east/west crossing of the railway line and to drivers making eastbound or
westbound crossings of the bridge. On the railway bridge and westbound of it,
as far as the junction with the A27, Downend Road is subject to a 30mph
speed limit. Immediately eastbound of the railway bridge the speed limit
increases to 40mph.

In terms of accessing places of work and education, shopping and leisure
facilities, public transport (Portchester railway station and bus stops along
Portchester Road [A27]) and other services and facilities etc, it is agreed that
some occupiers of the development would walk to and from the previously
mentioned destinations. However, there is disagreement about the scale of
the pedestrian demand and how it would be distributed amongst the three
routes.

! paragraph 6.24 of Mrs Lamont’s PoE
2 Table 2.1 within Mr Wall’s proof of evidence and paragraph 41 of Mr Litton’s closing submissions for the appellant
(ID21)
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The pedestrian demand (movements) and the distribution of those
movements

14. The appellant’s most up to date estimate of the total daily pedestrian demand
generated by the development would be nearly 700 movements per day,
inclusive of walking trips to access buses and trains, 26.6% or so of all daily
trips arising from the development3. By contrast the Council estimates that
the number of daily single mode walking trips would be of the order of 284
trips, ie origin to destination trips excluding the use of buses or trains
(CD10A). The parties agree for the purposes of estimating the development’s
pedestrian demand that data from the national travel survey 2018 (NTS2018)
should be used to establish all trip generation, mode share and journey
purpose. It is further agreed that the 2011 Census data should be used to
determine the development’s population.

15. However, there is disagreement between the appellant’s and the Council’s
transportation witnesses* as to what flexibility should be used in applying the
acceptable walking distance guidance stated by the Chartered Institution of
Highways and Transportation (CIHT) in its guidelines for the ‘Provision for
journeys on foot’ (CIHT2000 [CD25]). There is also a difference of opinion as
to whether the mode share for walking to work recorded by the Census, ie
52% of the national level, should be used as a proxy when considering the
propensity for all walking trips arising from the development. The
consequence of those disagreements being whether local places of work,
schools, shopping facilities etc would or would not be within walking range of
the development, having regard to the alternatives offered by the three
routes.

16. Mr Wall for the appellant is of the view that the suggested acceptable walking
distances set out in Table 3.2 of CIHT2000 are dated and are being too rigidly
applied by Mrs Lamont for the Council. The guidelines set out Table 3.2 are:

Town centres Commuting/school Elsewhere
(metres) and sightseeing (metres)
(metres)
Desirable 200 500 400
Acceptable 400 1,000 800
Preferred 800 2,000 1,200

Maximum

17. While it has been suggested that the acceptable walking distance guidelines
stated in CIHT2000 are dated, given that they are nearly 20 years old, that
concern does not seem to be borne out by the information contained within
Table NTS0303 contained within NTS2018°. That is because between
2002 and 2018 the average walking trip length has remained constant at
0.7 miles (1.12 Km), while walking trips over a mile (1.6 Km) have
consistently been of an average length of around 1.4 miles (2.25 km). Those
national survey results suggest that individuals” attitudes towards walking trip

3 Page 2 of CD10A and Paragraph 2.3.9b of Mr Wall’s PoE
4 Mr Wall for the appellant and Mrs Lamont for the Council
5 Page 4 Appendix 1 of Mrs Lamont’s PoE
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lengths have not altered appreciably and that there is no particular issue with
the currency of the guidance contained in Table 3.2 of CIHT2000.

18. In any event were the guidelines stated in CIHT2000 thought to be out of
date, then I would have expected the CIHT to have revised them, either by
issuing an amended version of CIHT2000 or publishing an entirely new
document. Neither of those courses of action have been initiated by CIHT,
with the publication of its ‘Planning for Walking’ guidance in 2015 (CD27 -
CIHT2015) appearing to have provided an obvious opportunity for
replacement acceptable walking distance guidelines to have been introduced.
Instead CIHT2015 makes cross references to CIHT2000 in sections 4 and 6,
which I consider to be a strong indication that CIHT was of the view that
irrespective of the age of its acceptable walking guidelines, they continued to
have currency. Mr Wall in giving his oral evidence stated that he was unaware
of the CIHT undertaking any current review of CIHT2000.

19. Regardless of a walking trip’s purpose the appellant contends that an upper
ceiling distance of 2.4 Km (1.5miles) should be used. However, setting such a
distance is inconsistent with what is stated in CIHT2000 and the average
walking trip lengths reported in the NTS2018 and I therefore consider it
should be treated with some caution. The wider disagreement about the
overall number of pedestrian movements that would be generated is
something I shall return to in providing my reasoning for the second main
issue. However, in the context of the consideration of the utility of route A, I
consider that the walking trips of most significance would be those to and
from Cams Hill Secondary School (the school) and the Cams Hall employment
site (CHes). That is because the school and the CHes would or would very
nearly meet the 2,000 metre preferred maximum distance guideline for
walking journeys for schools and commuting stated in CIHT2000.

20. As it is highly unlikely that route C would be used to get to or from either the
school or the CHes, there is no need for me to make any further reference to
it in considering this main issue.

21. The parties are now agreed that the development would generate 35 or 36
pedestrian crossings of the Downend Road bridge per day, an increase of
between 83% and 86% on the present situation®. Of the new crossings there
is agreement that 24 would be for the purpose of travelling to and from the
school. However, unlike the Council, the appellant contends that no use of
route A would be made by commuters walking to or from a place of work”.

22. There is some disagreement as to whether the CHes would be 2,000 or
2,100 metres from the development. I consider that a 100 metre (5%)
difference would not act as a significant deterrent for pedestrians using
route A. That is because the time to walk an extra 100 metres would not be
great and for a walker using either routes A or B and it would probably be
necessary to time the duration of the alternative walking trips to be aware of
any meaningful difference between them. Having walked routes A and B, and
presuming that a safe pedestrian crossing for the Downend Road railway
bridge would be available, I consider that qualitatively there would be very
little to differentiate route A from B. I also consider there would be potential

6 Page 5 of CD10A
7 Ie the zero entry against commuting/business trips in the upper table and supporting text on page 3 of CD10A
and in Tables 10 and 11 included in Appendix C to Mr Wall’s PoE
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for commuters walking between the development and the CHes to vary their
routes, to avoid monotony, and to use either route A or B. I am therefore not
persuaded that route B would automatically be favoured ahead of route A by
those walking to and from the CHes.

23. So, unlike the appellant, I consider it incorrect to discount commuters from
walking to or from CHes via route A. I therefore consider that there would be
potential for more pedestrian use of Downend Road rail bridge than has been
allowed for by the appellant. I also consider that as there is access to the
circular countryside public footpath route just beyond the railway bridge that
there would be potential for additional recreational walkers, originating from
the existing built up area, to be drawn to Downend Road resulting in some
additional crossings of the bridge. That is because the provision of enhanced
pedestrian facilities would make it safer to cross the bridge and the bridge’s
existing condition may well be acting as a detractor for recreational walkers.

The five options considered at the application stage for altering the Downend
Road railway bridge

24. To accommodate additional pedestrian crossings of the railway bridge in
Downend Road there is no dispute that alterations would need to be made to
this bridge. That is because the existing bridge only provides a very
rudimentary refuge for pedestrians, in the form of a very narrow margin,
tantamount to a ‘virtual footway’, that comprises a strip of tarmac
demarcated by a white painted line.

25. To address the additional demand for pedestrian crossings of the bridge the
appellant when the appealed application was originally submitted put forward
three options for alterations (options 1 to 3). Option 1 would involve the
introduction of a formalised virtual footway and has been discounted by
Hampshire County Council (HCC). Option 2 would involve the provision of a
1.2 metre wide traditional (raised) footway, with a carriageway width of
around 4.8 metres. Option 3 would involve the provision of a 2.0 metre wide
footway and a reduction in the width of the carriageway to form a single lane
of 3.5 metres and would involve the introduction of a shuttle working
arrangement, with the signed priority being in favour of the eastbound stream
of traffic. HCC in offering its advice to the Council® expressed no preference
for either options 2 or 3, with it stating that the final decision on which option
should be pursued being deferred until a post planning permission public
consultation exercise had been completed.

26. Following the decision of the Council’s planning committee to defer the
determination of the appealed application in order to enable further
consideration to be given to the alteration of the railway bridge, two further
options were put forward by the appellant. The first of those, option 4, would
be similar to option 3, albeit than in substitution for signed priority vehicles
would be controlled by traffic signals. HCC are reported as raising no in
principle concern with option 4, albeit it indicated that this option would entail
greater driver delay, including unnecessarily during off peak periods, and a
maintenance liability, such that options 2 and 3 remained preferable to the
highway authority®.

8 Letter of 29 August 2018 (contained within CD2)
° Paragraph 3.2.6 in the i-Transport Technical Note of 28 February 2019 and entitled ‘Downend Road Railway
Bridge - Review of Pedestrian Options’ (CD29)
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27.

28.

29.

Option 5 would involve no footway provision, with the carriageway available
to vehicles crossing the bridge travelling in opposite directions at the same
time being 5.0 metres. There would also be 300mm wide margins to protect
the parapets on each side of the bridge®. Additionally, traffic signals would be
installed so that when pedestrians sought to make a bridge crossing they
would initiate an all red phase for both eastbound and westbound drivers,
making the bridge a pedestrian only area for so long as pedestrians were
crossing it. HCC are reported as considering option 5 to be a unique and
unsafe means for controlling shuttle working at the bridge and rejected it
(CD2%1), However, HCC's advice to the Council concerning Option 5 appears to
have been on the basis that it would involve shuttle working, as opposed to
two way working. In this regard HCC is reported as commenting:

‘As such drivers unfamiliar with the site may not expect opposing
vehicles to be on the bridge at the same time (both directions on a green
signal). This situation is exacerbated by the carriageway width on the
bridge which in this controlled situation would encourage drivers to take
a more central position in the carriageway. Consequently vehicles may
meet each other on the bridge’. (Appendix 2 of committee report of

24 April 2019 [CD2])

However, HCC’'s comments regarding option 5 appear to have been made on
an erroneous basis, with it having put forward as an alternative to shuttle
working. It is therefore unclear what HCC's views on option 5 would have
been had it not been treated as being an ‘unconventional arrangement’*?,
given its apparent misunderstanding about what this option would entail. It
would also appear that the appellant did nothing to bring this
misunderstanding to HCC's attention.

The Council’s determination of the planning application was therefore based
on options 2 and 3 being for its consideration and it contends that option 2
would be unsafe for pedestrians, while option 3 scheme would unacceptably
affect the safety and convenience of road users. I now turn to the detailed
consideration of options 2 and 3.

Option 2

The railway bridge provides poor facilities for pedestrians crossing it. I
recognise that in general terms the provision of a 1.2 metre wide footway on
the Downend Road bridge under option 2 would represent an improvement in
safety terms compared with the prevailing situation, however, I consider that
cannot reasonably said of the post development situation. That is because the
development would be a significant new generator of vehicles crossing the
bridge, with the parties agreeing that the development would give rise to a
22% increase in traffic flows on the bridge!3. Those extra bridge crossings is
something that needs to be accounted for when considering whether option 2
would provide a safe environment for the existing and prospective pedestrian
users of the bridge.

10 As clearly depicted in the cross section contained in Image 3.2 and drawing ITB12212-GA contained in CD29

11 The summary of HCC’s comments to the Council included as Appendix 2 of the Council’s committee report of
24 April 2019

2 paragraph 3.3.6 in CD29

13 page 5 of CD10A
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30.

31.

32.

33.

I am of the view that a 1.2 metre wide footway under option 2 would not
provide a safe bridge crossing facility for pedestrians, having regard to both
the increases in vehicular and pedestrian crossings of the bridge, with the
development being a new origin/destination for both categories of travellers,
particularly during the peak hours for the making of commuting trips and/or
school journeys. It is also likely that the pedestrians using the bridge would
be likely to be a mixture of adults and school aged children. Given that the
demand for additional bridge crossings would largely come from commuters
and school children, I consider that activity would be more likely to coincide
with AM and PM peaks and would not be evenly spread throughout the day. In
saying that I recognise that working hours can be staggered and out of
teaching hours’ activities occur at schools, but those activities would only give
rise to some walking trips for occupiers of the development outside the core
peak hours.

Having regard to the guidance on footway widths stated in the Department for
Transport LTN1/04 ‘Policy, Planning and Design for Walking and Cycling’** and
Manual for Streets (MfS - CD23), a footway of 1.2 metres width would be
considerably narrower than the generally preferred minimum 2.0 metres
referred to in paragraph 6.3.22 of MfS. While the guidance is not expressed in
absolute terms the footway to be provided as part of option 2 would
potentially be used by a variety of pedestrians, ie adults, children, with or
without any impairment. However, a footway of 1.2 metres in width would
only just be wide enough for an adult and a child to walk side by side, but
would not accommodate two adults with a push chair walking side by side in
the same direction or an adult and a wheelchair user side by side, based on
the details provided in figure 6.8 of MfS.

Regard also needs to be paid to pedestrians travelling in opposite directions
wishing to cross the bridge at the same time. In that regard I recognise that
as far as pedestrians travelling from or to the development in the peak hours
are concerned the bulk of those users would be travelling in the same
direction and that this demand for the footway’s use would not generate
opposing movements. However, there are already users of the bridge and
many of them will be making trips across the bridge in the opposite direction
to pedestrians leaving or returning to the development. There would therefore
be potential for opposing crossings of the bridge to be made at the same
time, creating a conflict situation. I consider it cannot be assumed that when
directional conflicts arose that one party would give way to the other and with
such a narrow footway that would make the use of the carriageway a
possibility, bringing pedestrians into conflict with vehicles.

Under the prevailing situation, I observed cars frequently encroaching beyond
the centre line on the bridge whether there were or were not any pedestrians
on the bridge. My seeing cars crossing over the centre line irrespective of
whether pedestrians are crossing the bridge is also consistent with the
screenshot images included in the appellant’s evidence, for example those in
appendix A of the appellant’s Technical Note of 28 February 2019. All of which
is also consistent with the advisory road signs on either side of the bridge
warning of oncoming vehicles being in the middle of the road.

4 Appendix X to Mr Wall’s PoE
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34.

35.

36.

37.

38.

39.

40.

I therefore find difficult to envisage how that driver behaviour would not
continue to be replicated with an increased number of vehicular crossings of
the bridge, following a reduction in the carriageway width for vehicles under
option 2. That in turn could result in eastbound vehicles needing to mount the
footway or their nearside wing mirrors encroaching into the space above the
footway. So, under a scenario of vehicles crossing in opposing directions at
the same time as pedestrians were also making use of the bridge there would
be the potential for the safety of pedestrians to be unacceptably prejudiced.

The appellant has sought to justify the provision of a 1.2 metre wide footway,
on the basis of having undertaken a ‘Fruin’ assessment, to judge the level of
service this footway would afford its users. However, the extract of the paper
written by Mr Fruin submitted at the inquiry (ID5'°) refers to ‘channel’s
(footways) upwards of 1.8 metres (6 feet) in width having been assessed. I
therefore consider that the Fruin methodology has very limited applicability to
a footway under option 2 that would be two thirds of the width of the footway
referred to in ID5. I therefore find this aspect of the appellant’s case does not
justify the provision of a 1.2 metre wide footway.

While other instances of narrow footways at bridges/archways in Hampshire
have been drawn to my attention in evidence!®. However, those examples do
not appear to be directly comparable with the appeal proposals and in any
event it is the acceptability of otherwise of the latter that I need to consider.

I also find it surprising that HCC considers a 1.2 metre wide footway would be
appropriate on a road subject to around 6,750 daily vehicle movements, when
the appellant is intending the main and secondary estate roads within the
development would have 2.0 metre footways'’.

I therefore consider that option 2 should be discounted as an appropriate
alteration to the Downend Road railway bridge for safely accommodating the
additional pedestrian use of the bridge that would arise from the
development.

Option 3

The appellant’s modelling of the effect of option 3’s operation traffic flows is
heavily reliant on the use of the ‘ARCADY’ software, that software normally
being used to assess the operation of roundabouts. In this instance ARCADY
has been set up with a ‘"dummy arm’ as a work around to simulate the
operation of eastbound priority shuttle working at the railway bridge. Using
ARCADY, the appellant has estimated that in the AM peak hour, the average
queue length would be 3.3 vehicles amounting to a delay of 23 seconds?é.

I have never previously come across ARCADY being used for any purpose
other than modelling the operation of roundabouts. I therefore find it
surprising that HCC, in providing its comments to the Council (included in
CD?2), did not question ARCADY’s use in assessing the operation of shuttle
working at a bridge. I consider it unsurprising that the Transport Research
Laboratory (TRL), as the developers/product owner of ARCADY, has cast
significant doubt on the suitability of its model for assessing a scenario such

15 Designing for pedestrians a level of service concept
6 Appendix X of Mr Wall’s PoE and ID11

17 paragraph 2.4.2 of the Transport Assessment (CD15)
8 page 9 of CD10A

https://www.gov.uk/planning-inspectorate 9



https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate

Appeal Decision APP/A1720/W/19/3230015

as option 3 because of an issue of dealing with ... the lag times once a vehicle
is in the narrowing ..."*°. So, while HCC appears to have voiced no concerns
about ARCADY’s suitability, I consider that very little weight should be
attached to it for the purposes of assessing the effect of option 3 on the safe
and free operation of Downend Road. I also consider it of note that TRL has
stated that its PICADY modelling tool, which is designed to model the
operation of priority junctions, is also unsuitable for modelling option 3, with
TRL referring to its TRANSYT traffic signal software as being more suitable?,
albeit still something of a work around.

41. In response to the limitations of the appellant’s modelling of option 3, the
Council has used microsimulation software to assess the operational effects of
option 3. That software ‘Paramics Discovery Version 22’ (PDV22) being a
microsimulation model that includes a module, introduced around six months
ago?!, and which has a specific module capable of modelling road
narrowings?2. As a worst case the Council’s running of PDV22 predicts that
during the AM peak period queues of up to 36 vehicles might extend back
from the westbound vehicle give way point and result in westbound traffic
being delayed by up to 17 minutes?3.

42. Given the recent introduction of PDV22 its track record is limited and the
appellant has raised concerns about the reliability of PDV22. In that regard it
has been argued that the Council’s running of PDV22 has not been correctly
calibrated for the circumstances of option 3 and that its output results cannot
be validated. Mr Wall in cross examination contended that PDV22 appears to
have been developed without being informed by driver behaviour. However,
producing a model that was incapable of replicating driver behaviour would
seem a nonsensical exercise for the product supplier. Given that PDV22 has
been developed to assess the operation of a highway under the circumstances
of vehicles in one flow giving way to an opposing flow of vehicles at a road
narrowing, I consider that very little weight should be attached to the
proposition that this software had been developed without regard to driver
behaviour.

43. Mr Wall is not a ‘modelling expert’?* and has placed some reliance on the
findings of a study undertaken by the TRL for the Department of Transport to
support his use of ARCADY and to critique the Council’s running of PDV22. The
findings of the TRL study were reported in 1982 in a paper entitled ‘The
control of shuttle working on narrow bridges’ (TRL712)2°. To assist with
critiquing the running of PDV22 the appellant has engaged a consultancy
specialising in microsimulation modelling, Vectos Microsim Limited (Vectos),
and a video file of the model runs Vectos has performed, as well as written
advice it has given to the appellant, has been submitted as part of the
appellant’s evidence?®. In response to the critique of PDV22 the Council has
supplemented its evidence through the submission of a video file for its

1% Email from Jim Binning of TRL to Mayer Brown of 23 August 2019, included in Appendix RVL4 appended to
Mrs Lamont’s rebuttal statement

20 Email from Jim Binning of TRL to Mayer Brown of 9 August 2019, included in Appendix RVL4 appended to
Mrs Lamont’s rebuttal statement

21 Mrs Lamont in during cross examination

22 Matter of agreement stated on page 8 of CD10A

23 Mrs Lamont’s rebuttal statement

24 Email of 23 September 2019 to the Planning Inspectorate from Mrs Mulliner on the appellant’s behalf

25 Appendix K to Mr Wall’s PoE

26 Appendix P to Mr Wall’s Rebuttal Statement, Note from Vectos of September 2019 entitled ‘Paramics modelling

- comments on Systra review and Mayer Brown rebuttal’, ID12 and ID15
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44,

45,

46.

47.

48.

49,

running of PDV22 and written comments from the software’s developer,
Systra?’.

For the AM peak period and using PDV22 the appellant estimates that the
average westbound queue length would be 6.5 vehicles, with the average
delays westbound and eastbound respectively being 43 and 10 seconds?s.

The disagreement about whether the running of PDV22 has reasonably
represented the operation of option 3, essentially revolves around the
behavioural response of westbound drivers to the signed priority and whether
that response would cause significant queuing and driver delays. In that
regard the appellant contends that the signed priority has been modelled too
rigidly and would not be reflective of actual driver behaviour. It is therefore
argued that the Council’s prediction of the severity of the westbound queuing
and delay times would be unrealistic. That is because TRL712 records that
when signed priority shuttle working is in place drivers that do not have the
priority only give some measure of preference to drivers in the opposing
stream. That resulting in drivers without the priority experiencing around 65%
of any delay, while the opposing drivers experience around 35% of any delay.

While the appellant has sought to attach significant weight to the findings
reported in TRL712, this report of study provides very little information about
the computer modelling that was performed and the frequency and duration
of the observations of driver behaviour that was undertaken at the two bridge
locations that were used.

With respect to the computer model referred to in TRL712, were that model to
be of wider utility than just perhaps for conducting this study, I would have
expected that it would be known to HCC and could have been drawn to

Mr Wall’s attention during the pre-application and/or application discussions
that took place. I say that because within Hampshire road narrowing at
bridges/archway is not uncommon, given the examples cited in Mr Wall's
evidence and my own observations in determining various unrelated appeals
elsewhere in this county. In a similar vein when the previously mentioned
email exchange took place between representatives of the TRL and a
colleague of Mrs Lamont about software suitability, if the model used in

the 1982 study was of utility today then the TRL could have drawn it to the
attention of Mrs Lamont’s colleague. Instead of that there is reference to the
TRL planning to develop new software to model shuttle working. Whatever
form the model used in 1982 took, given the advances in computing that have
occurred in the last 37 years, it is unlikely it would bare comparison with
modern day software.

With respect to the bridge locations used in the 1982 study, in the final
paragraph in section 3.2 of TRL712 it is stated that traffic flow rates at the
bridges and the proportions of traffic crossing the bridges in each direction
were different. Those differences could have had implications for the observed
driver behaviour that was used to validate the output from the running of the
model used in this study.

In the time since TRL712’s publication there have been significant changes in
vehicle technology, most particularly in terms of braking and engine

27 Mrs Lamont’s Rebuttal Statement, including Appendix 3, ID9, ID10 and ID14
28 page 9 of CD10A
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50.

51.

52.

53.

54.

technology, which have implications for acceleration and deceleration rates.
Vehicle performance is now very different and would not necessarily be
reflected in the modelling undertaken as part of the 1982 study. I am
therefore doubtful as to whether the acceleration rates used for the purposes
of a study undertaken in 1982 can be relied upon today.

With respect to the observance of priority signage, much has been made of
the Council’'s PDV22 model runs being too cautious, with it being argued that
the modelled driver behaviour would be more akin to that of ‘strictly enforced’
priority in the language of TRL712. However, option 3 would entail the
installation of ‘give way’ lines and signhage clearly indicating that drivers
should give way to on-coming traffic. That signing arrangement would in
effect be very similar to what is found in the case of a side road forming part
of a ‘priority junction” where give way signage and road markings are in place,
which are routinely observed without strict enforcement. I consider normal
driver behaviour is to observe the instructions or warnings appearing on
traffic signs, whether they be of a prohibitive or warning type.

I therefore consider it reasonable to expect that westbound drivers faced with
priority give way signage would take heed of that signage and thus approach
the bridge with caution and would avoid commencing a crossing if there was
any doubt that it could not be completely safely. So, on approaching the give
way point and when there were no eastbound vehicles on the bridge, a driver
would need to decide whether there would be enough time to complete a
crossing of the bridge before encountering a vehicle travelling in the opposing
direction.

There is some disagreement as to how much time a driver would deem
necessary to make a safe crossing of the bridge, with it also being argued that
in working out the time needed westbound drivers would also make a
calculation as to whether their crossing of the bridge would unreasonably
delay an eastbound vehicle’s crossing of the bridge. It being argued, in line
with findings reported in TRL712, that if a westbound driver decided its
actions would delay an eastbound vehicle then the former would not proceed.

In terms of the decision making to made by westbound drivers, I consider the
normal behaviour would be to decide whether a crossing could safely be
made, with any decision making about whether their actions would cause
delay for a driver travelling in the opposite direction only being a secondary
concern. That is because while a westbound driver would be able to judge
how long they would need to cross the bridge, they would be unlikely to be
able to make the calculation when precisely an eastbound vehicle would arrive
at the point where its driver would want to commence its crossing and what
any delay caused to the driver of the eastbound vehicle would be.

I recognise that some westbound ‘platooning” would be likely to arise. That is
one vehicle or a group of vehicles following immediately behind another/other
westbound vehicle/vehicles already crossing the bridge, irrespective of
whether there might be an eastbound vehicle waiting to make a crossing of
the bridge. However, I consider the number of vehicles making crossings
during an individual platooning event would not necessarily be as great as
argued by the appellant. That is because there would come a point at which a
westbound driver would decide to observe the priority signage, rather than
continue a sequence of not observing it, given that being behind a line of
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55.

56.

57.

58.

59.

60.

crossing vehicles it would not necessarily be possible to see whether an
eastbound vehicle with priority was waiting to make a crossing. So, while
some platooning would arise and would have the potential to reduce
westbound queuing and delays, I am not persuaded its occurrence and delay
reducing potential would be of the significance claimed by the appellant.

As I have indicated above there is very limited information contained within
TRL712 about the precise nature of the observation of drivers at narrow
bridges, ie how many times driver observations were undertaken and how
long they were. I therefore have concerns about driver delay under option 3
being applied on the basis of 35% and 65% respectively for drivers with and
without the signed priority, as per the finding reported in TRL712. That being
something the appellant has done in critiquing the Council’s running of PDV22
to arrive at its finding that if this software is used then in the AM peak period
the average westbound queuing length would be 6.5 vehicles and the delay
would be of the order of 43 seconds?®. The Council’s review of the appellant’s
running of PDV22 suggests that the average maximum westbound queue
length could be around 20 vehicles at 07:50 AM (ID10).

However, it appears that an unintended consequence of the appellant’s
rebalancing of the priority to replicate a 35%/65% delay split, is the build-up
of eastbound queuing in the absence of much westbound traffic, as is
apparent from the 07:46:25 screenshot contained in ID9B. Additionally,
vehicles travelling in opposing directions crossing the bridge at the same time
would appear to have arisen, as shown in some of the screenshots contained
in ID9B.

For all of the reasons given above I am therefore not persuaded that much
weight should be attached to the findings reported in TRL712 for the purposes
of calibrating or validating runs for either PDV22 or for that matter ARCADY.

It is contended that the PDV22 model runs undertaken by the Council have
been incorrectly calibrated. However, the review of those runs undertaken by
Systra has not highlighted any fundamental errors in the way its model has
been built and run on the Council’s behalf. I am therefore inclined to attach
greater weight to the commentary on the model’s running provided by Systra
than Vectos. That is because Systra, as software designer, could be expected
to know precisely what its model is intended to do and whether its running by
a ‘client’ has been appropriate, when consideration is given to the parameters
needed to run the software.

While PDV22 is a new model and may well become subject to some
refinement as more use is of made of it, on the basis of everything put to me
in evidence about it, I consider its use is more appropriate to that of ARCADY.
That is because PDV22 has been designed to address narrow road situations,
ARCADY is intended to model circulatory road movements and the TRL has
advised that ARCADY is not an appropriate tool to model the operation of
option 3.

While the queuing and delays under option 3 predicted by the Council’s
running of PDV22 may be somewhat exaggerated, I consider no reliance
should be placed on the appellant’s ARCADY assessments. In practice the
effect on the flow of traffic associated with option 3’s introduction would be

2% page 9 of CD10A
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61.

62.

63.

64.

65.

likely to somewhere between the range of the results yielded by the
appellant’s and the Council’s running of PDV22. That would be likely to result
in queue lengths and driver delay exceeding the AM peak period occurrences
that HCC found to be unacceptable when it concluded that the traffic light
controlled option 4 would be unacceptable, ie mean maximum queuing of nine
vehicles and delays westbound and eastbound respectively of 36.8 and

32.4 seconds®.

On the basis of the evidence before me I consider that the introduction of
option 3 would result in unacceptable levels of queuing and delay for vehicular
users of Downend Road.

The Council contends that the visibility splay falling within land within the
appellant’s control would be inadequate for drivers turning right from the
development’s access onto Downend Road. While a visibility splay that would
be fully compliant with the most recent guidance, ie that contained in ID63!,
would encroach onto third party land, that land comprises undeveloped land,
including a ditch. It is therefore unlikely that any development would arise
within the third party land, so close to the edge of the highway, as to affect
the visibility for drivers emerging from the development’s access. I therefore
consider that there would be adequate visibility for drivers turning right out of
the development’ access and that ‘edging out’ type movements would be
unlikely to cause any significant conflicts between drivers emerging from the
site access and westbound road users approaching to the give way point
proposed under option 3.

Concern has also been raised that the introduction of option 3 would
adversely affect the vehicular access used by the occupiers of 38 Downend
Road (No 38). No 38 lies immediately to the south of the railway line and has
a double width dropped kerb providing access to this dwelling’s off-street
parking. The visibility for drivers emerging from No 38 is already affected by
the railway bridge’s parapet.

The works associated with the implementation of option 3 would have some
implications for the manoeuvring for drivers turning right from No 38.
However, I consider the new situation would not be greatly different to the
existing one and introducing a shuttle working layout would have very little
effect on the forward visibility for vehicles emerging from No 38 because there
would be no alterations to the railway bridge’s parapet. Regard also needs to
be paid to the fact that in any given day the number of vehicle movements
associated with No 38’s occupation would be quite limited, given this access
serves a single property. I consider it of note that the safety auditing that has
been undertaken to date has not highlighted any particular safety concerns
for vehicles emerging from No 38’s access associated with the design of
option 3.

I am therefore not persuaded that the introduction of option 3 would have any
adverse effect on the use of No 38’s access.

30 Table 3.1 in CD29
31 Junction visibility extract from Design Manual for Road and Bridges CD123 Revision 0 (August 2019)
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66.

67.

68.

69.

70.

71.

Conclusions on pedestrian access via Downend Road and effects on the
operation of Downend Road

For the reasons given above I found that the 1.2 metre wide footway to be
provided as part of option 2, would not provide a safe facility for its users.

Option 3 through the narrowing of the carriageway to 3.5 metres would
provide a safe pedestrian route. However, the narrowing of the carriageway
would be likely to result in vehicle queuing and delay during the AM peak
period. The precise degree of that queuing and delay is the subject of
considerable disagreement, with it having proved quite difficult to model. That
is because when Mr Wall prepared the original transport assessment (CD15)
there appears to have been no readily available software capable of modelling
a road narrowing such as that envisaged under option 3. That led to the use
of ARCADY, which as I have explained above, I consider cannot be relied
upon, not least because the TRL has stated that it is not suited to modelling
shuttle working. In connection with presenting its appeal case the Council has
used the comparatively new and not widely tested PDV22, the running of
which suggests that considerable vehicle queuing and driver delay could be
encountered by westbound vehicular traffic.

The appellant has sought to persuade me that the results from the Council’s
running of PDV22 should not be relied on because it has been set up to run
with parameters that are exaggerating vehicle queuing and driver delay
because the observation of the signed priority by westbound traffic has been
too rigid. The appellant’s critique of PDV22 in no small measure relies on
computer modelling and behavioural observations at narrow bridges
undertaken in connection with the TRL712 study dating back to 1982.
However, for the reasons I have given above I have significant reservations
about how meaningful the findings reported in TRL712 are today.

I recognise that the Council’s running of PDV22 may have generated unduly
pessimistic queuing lengths and delay times. That said I consider more
credence can be attached to the Council’s running of PDV22 than either the
appellant’s running of ARCADY or the appellant’s modified running of PDV22,
the latter understating the reasonable observance of the signed priority that
would underpin the functioning of option 3. The degree of vehicle queuing and
driver delay would probably be somewhere between levels estimated through
the appellant’s and the Council’s running of PDV22. Given that the scale of the
delay may well exceed that which led HCC to believe that a traffic light variant
of option 3, ie option 4, should be discounted. I therefore consider that option
4 may well have been prematurely discounted by HCC. That is because HCC
accepted option 3 as being a safe and efficient option, based on modelling
reliant on the use of ARCADY.

Much has been made of HCC being accepting of both options 2 and 3, but as I
have said above, I consider those options have pedestrian safety and capacity
shortcomings. I am not persuaded, on the evidence available to me, that I
should accept that because HCC has raised no objection to options 2 and 3
then either would be acceptable.

A fifth option (option 5) that would retain a two-way traffic flow, without a
footway being provided or a narrowing of the carriageway, with an all
pedestrian zone activated by traffic lights, on demand by pedestrians wishing
to cross the bridge, was put forward prior to the appealed application’s
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72.

73.

74.

determination. However, option 5 appears to have discounted on safety
grounds by HCC on the erroneous premise that it would involve the operation
of an unusual form of shuttle working. I therefore consider that option 5 may
also have been prematurely discounted by HCC because of a fundamental
misunderstanding of the way in which it would function.

On this issue I conclude that the development with the implementation of
option 2 would make inadequate provision for pedestrian access via Downend
Road, while the implementation of option 3, in making adequate provision for
pedestrian users of Downend Road, would unacceptably affect the operation
of this road because of the vehicle queuing and driver delay that would arise.
The development would therefore be contrary to the second criterion of

Policy CS5 of the Fareham Core Strategy of 2011 (the Core Strategy) insofar
as when the development is taken as a whole it would generate significant
demand for travel and were option 2 to be implemented it would not provide a
good quality walking facility for its occupiers. The development, were option 3
to be implemented, would also be contrary to Policy CS5 (the second bullet
point under the third criterion) because it would adversely affect the operation
of Downend Road as a part of the local road network.

There would also be conflict with Policy DS40 of the Fareham Local Plan
Part 2: Development Sites and Policies of 2015 (the DSP) because the
implementation of option 3 would have an unacceptable traffic implication.

I also consider that there would be conflict with paragraph 109 of the National
Planning Policy Framework (the Framework) because the implementation of
option 3 in safeguarding the safety of pedestrians would give rise to a residual
cumulative effect, vehicle queuing and driver delay, that would be severe for
the road network. The development would also not accord with

paragraph 110c) of the Framework because the implementation of option 2
would create a place that would not be safe because of the conflict that there
would be between pedestrians and vehicles through the provision of an unduly
narrow footway within part of the public highway.

Accessibility to services and facilities

75.

76.

77.

The development would be on the edge of Portchester’s already quite
intensively built up area and it would adjoin an area that is predominantly
residential in character. The existing development in the area lies to the south
of the M27 and is on either side of the A27 corridor, which essentially follows
an east/west alignment.

As I have previously indicated there is considerable disagreement about the
site’s accessibility to local services and facilities by non-private motorised
modes of travel. In that regard the appellant is of the view that the
development would generate in the region of 650 pedestrian movements per
day, while the Council places that figure at a little short of 300 movements.
Central to that disagreement is whether the distance there would be between
the new homes and places of work and education, shopping, leisure and
public transport facilities (the local facilities and services) would be too far as
to be accessible by walking trips.

Figure T2 in the originally submitted Transport Assessment (page 66 of CD15)
identifies where the local services and facilities are relative to the appeal site.
Many of those service and facilities are clustered around Portchester’s
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78.

79.

80.

shopping/district centre. When regard is paid to the various tables within
Appendix C of Mr Wall’s proof of evidence it is apparent that many of the local
services and facilities shown in Figure T2 would be at distances from the
development that would exceed the ‘acceptable walking distances’ referred to
in CIHT2000 (CD25).

The three proposed pedestrian routes, A, B and C, would variously provide
egress and ingress from the development. However, routes A, B and C would
be of varying levels of attractiveness. In that regard I consider route C would
not be particularly attractive because the section comprising footpath FP117
would be unlit and that would affect its general utility after darkness,
particularly for commuters on their return from Portchester railway station.
Generally, the use of all three routes would entail walking trips that would
exceed the CIHT2000 guidelines for travelling to and from town centres, while
the railway stations in Portchester and Fareham would not be within a
comfortable walking distances from the development. The access to bus stops
in the area would exceed the 400 metre guideline recently reaffirmed by the
CIHT in its ‘Buses in urban developments’ guidance of January 2018 (CD28).

So, I think it reasonable to say that the development would fall short of being
particularly accessible by transportation modes other than private motor
vehicles. In that regard the appellant’s estimates for the humber of non-
private motor vehicle trips may well be quite optimistic. That said this
development would be close to many other dwellings in Portchester and the
accessibility to local services and facilities would be similar to that for many of
the existing residents of the area. Given the existing pattern of development
in the area, I consider there would be few opportunities for new housing to be
built in Portchester on sites that would be significantly more accessible than
the appeal site, something that the maps in Appendix R to Mr Wall’s proof of
evidence show. In that regard it is of note that the Council is considering
allocating this site for development in connection with the preparation of its
new local plan.

On this issue I therefore conclude that there would not be an unreasonable
level of accessibility to local services and facilities for the occupiers of the
development by a range of modes of transport. I therefore consider that the
development would accord with Policy CS5 of the Core Strategy and

Policy DSP40 of the DSP because it would not be situated in an inaccessible
location and it would be well related to the existing urban settlement
boundary for Portchester.

Effects on the designated habitats

81.

The appellant, the Council and Natural England (NE) are agreed that the
development would be likely to have a significant effect on the designated
habitats, namely in-combination effects associated with: increased
recreational activity in the Portsmouth Harbour Special Protection Area (SPA)
and the Solent and Southampton Water SPA; and the increased risk of
flooding in the Portsmouth Harbour SPA and Ramsar site and the Solent and
Dorset Coast candidate SPA. Additionally, there would be potential for the
development to have a significant effect either alone or in combination with
other developments arising from nitrogen in waste water being discharged
into the designated habitats.
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82.

83.

84.

85.

86.

Under the provisions of Regulation 63 of The Conservation of Habitats and
Species Regulations 2017 (as amended) (the HRs), there is a requirement to
undertake a screening assessment to determine whether a development alone
or in combination with others would be likely to have a significant effect on
integrity of the internationally important interest features that have caused a
habitat to be designated. Having regard to the ecological information that is
available to me, including the statement of common ground signed by the
appellant, the Council and NE (CD13) I find for the purposes of undertaking a
screening assessment that this development in combination with others would
be likely to have a significant effect on the interest features of the designated
habitats through additional recreational activity and the risk of flooding.

With respect to the matter of additional nitrogen in waste water being
discharged into the designated habitats, I am content, on the basis of the
nitrogen balance calculation included as Appendix 4 in CD13, that the
development would not give rise to an increased discharge of nitrogen within
the designated habitats.

Having undertaken a screening assessment and determined that there would
be a significant effect on the designated habitats, I am content that mitigation
could be provided so that the integrity of the qualifying features of the
designated habitats would be safeguarded. The nature of the necessary
mitigation has been identified in CD13 and would take the form of the
payment of a contribution to fund management measures identified in the
Solent Recreation Mitigation Strategy of 2018 and the imposition of planning
conditions to avoid the development causing flooding in the area. The
necessary financial contribution forms one of the planning obligations included
in the executed S106.

In the event of this appeal being allowed I consider the imposition of
conditions requiring: the incorporation of a sustainable drainage scheme
within the development; the implementation of construction environmental
management plan that included measures to preclude the pollution of the
waters within the designated habitats during the construction phase; and a
limitation on water usage for the occupiers of the development would be
necessary and reasonable to safeguard the integrity of the designated
habitats.

I therefore conclude that the development, with the provision of the
mitigation I have referred to above, could be implemented so as to safeguard
the integrity of the designated habitats. In that respect the development
would accord with Policy CS4 of the Core Strategy and Policies DSP13 and
DSP15 of the DSP because important habitats would be protected.

Other Matters

Housing Land Supply

87.

The Council cannot currently demonstrate the availability of a five year
housing supply (5yrHLS), with it being agreed that the current five year
requirement is 2,730 dwellings. However, there is disagreement as to what
the quantum of the 5yrHLS shortfall is when regard is paid to the supply of
deliverable sites for homes, having regard to the definition for ‘deliverable’
stated in Annex 2 of the Framework. That definition stating to be considered
deliverable:
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88.

89.

90.

91.

*... sites for housing should be available now, offer a suitable location for
development now, and be achievable with a realistic prospect that
housing will be delivered on the site within five years. In particular: ...
b) where a site has outline planning permission for major development,
has been allocated in a development plan, has a grant of permission in
principle, or is identified on a brownfield register, it should only be
considered deliverable where there is clear evidence that housing
completions will begin on site within five years.’

The appellant contends that the current deliverable supply of homes is 1,323
dwellings, equivalent to HLS of 2.4 years, while the Council argues that the
deliverable supply of homes is 2,544 homes, equivalent to an HLS of

4.66 years®,

That difference being attributable to the appellant having deducted 1,221
dwellings from the deliverable supply identified by the Council. That deduction
being made up of: 761 dwellings associated with large sites without
development plan allocations and not benefiting from a planning permission
(inclusive of some with resolutions to approve); 100 dwellings on the
brownfield register, but with no submitted application; 70 dwellings
concerning allocated sites but only with a resolution for approval; 50 dwellings
concerning allocated sites without a planning permission; and 240 dwellings
forming part of the Welborne allocation that would not be delivered in the five
year period because planning permission for that development has not been
issued.

The 5yrHLS evidence put before me shows that there are a significant number
of dwellings subject to applications with resolutions to grant planning
permission that are subject to unresolved matters, including the execution of
agreements or unilateral undertakings under Section 106 of the Act. In many
instances those resolutions to grant planning permission are 18 or more
months old and I consider they cannot be considered as coming within the
scope of the Framework’s deliverability definition. I therefore consider that the
Council’s claimed 4.66 years HLS position is too optimistic and that the
appellant’s figure of 2.4 years better represents the current situation.

The development would therefore be capable of making a meaningful
contribution to the reduction of the current housing shortfall, with

215 dwellings anticipated to be delivered in the five year period between
January 2022 and the end of March 202433,

Heritage effects

92.

93.

The development would be situated within the extended settings for:
Portchester Castle, a Grade I listed building and scheduled monument; Fort
Nelson, a Grade II* listed building and scheduled monument; and the Nelson
Monument, a Grade II* listed building. The Castle is situated to the south of
the site towards the northern extremity of Portsmouth Harbour. Fort Nelson
and the Nelson Monument lie to the north of the site, off Portsdown Hill Road.

The designated heritage assets are of significance because of their importance
to the military history of the local area. However, I consider the effect of the
development on the significance of the heritage assets would be less than

32 Having regard to the figures quoted in paragraphs 1.18 and 1.19 in the Housing Land Supply SoCG (CD14)
33 Table 1 in Mrs Mulliner’s PoE
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substantial, having regard to the policies stated in section 16 (Conserving and
enhancing the historic environment) of the Framework. That is because the
development would be read within the context of Portchester’s extensive
established built up area. Nevertheless, paragraph 193 of the Framework
advises ... great weight should be given to the asset’s conservation (and the
more important the asset, the greater the weight should be). This is
irrespective of whether any potential harm amounts to substantial harm, total
loss or less than substantial harm to its significance’. The less than substantial
harm I have referred to therefore attracts great weight.

Planning Obligations

94,

95.

The S106 would secure the provision of 40% affordable housing within the
development to accord with the provisions of Policy CS18 of the Core
Strategy. To mitigate the development’s off-site effects on the operation of
the local highway network and demands on local transport infrastructure the
S106 includes various obligations that would require contributions to be paid
to fund appropriate works. There are also obligations relating to the, the
provision of and the payment of maintenance contributions for public open
and play space and the payment of a contribution for school facilities in the
area. To minimise dependency on private motor vehicle usage amongst
occupiers of the development the S106 includes planning obligations that
would require the undertaking of improvements to the Cams bridge and
implementation of a travel plan.

Those planning obligations would address development plan policy
requirements and I consider that they would be: necessary to make the
development acceptable in planning terms; directly related to the
development; and fairly and reasonably related in scale and kind to the
development. While the planning obligations are necessary, of themselves
there is nothing particularly exceptional about them.

Planning Balance and Conclusion

96.

97.

Section 38(6) of the Planning and Compulsory Purchase Act 2004 requires
applications for planning permission must be determined in accordance with
the Development Plan unless material considerations indicate otherwise.

For the reasons given above I have found that the development with the
implementation of the option 2 alteration to the Downend Road railway bridge
would make inadequate provision for pedestrian access via Downend Road. I
have also found that while the implementation of the option 3 alteration to the
Downend Road railway bridge would make adequate provision for pedestrian
users of Downend Road, the development would unacceptably affect the
operation of this road because of the vehicle queuing and driver delay that
would arise. I consider those unacceptable effects of the development give
rise to conflict with Policy CS5 of the Core Strategy and Policy DSP40 of the
DSP and paragraphs 109 and 110c). I consider that the elements of

Policies CS5 and DSP40 that the development would be in conflict with are
consistent with the national policy and are the most important development
plan policies for the purposes of the determination of this appeal. I therefore
consider that great weight should be attached to the conflict with the
development plan that I have identified.
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98.

99.

100.

101.

I have found that the accessibility to local services and facilities by modes of
transportation other than private motor vehicles would not be unreasonable.
That is something that weighs for the social benefits of the development. The
development would be capable of being implemented in a manner that would
safeguard the integrity of the off-site designated habitats and in that regard
the development would have a neutral effect on the natural environment. In
relation to these main issues there would be compliance with some of the
development plan’s policies. Nevertheless, the conflicts with the development
plan that I have identified are of sufficient importance that the development
should be regarded as being in conflict with the development plan as a whole.

There would be significant social and economic benefits arising from the
construction and occupation of up to 350 dwellings, including the short term
boost to the supply of market and affordable homes in the Council’s area.
There would be some harm to the setting of the nationally designated
heritage assets in the area, however, I have found that harm would be less
than substantial and I consider that harm would be outweighed by the
previously mentioned social and economic benefits arising from the
development.

I am of the view that the unacceptable harm to pedestrian safety and the
operation of the public highway that I have identified could not be addressed
through the imposition of reasonable planning conditions. I have assessed all
of the other material considerations in this case, including the benefits
identified by the Appellant, but in the overall planning balance I consider that
the adverse impacts of granting planning permission would significantly and
demonstrably outweigh the benefits when assessed against the policies of the
Framework taken as a whole.

I therefore conclude that the appeal should be dismissed.

Grahame Gould

INSPECTOR
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' The Planning Inspectorate

Appeal Decisions
Inquiry Held on 9-12, 16-19 and 23-25 February 2021
Accompanied site visit made on 13 April 2021

by I Jenkins BSc CEng MICE MCIWEM

an Inspector appointed by the Secretary of State for Housing, Communities and Local Government

Decision date: 8" June 2021

Appeal A Ref: APP/A1720/W/20/3252180
Land at Newgate Lane (North), Fareham,

e The appeal is made under section 78 of the Town and Country Planning Act 1990
against a failure to give notice within the prescribed period of a decision on an
application for outline planning permission.

e The appeal is made by Fareham Land LP against Fareham Borough Council.

e The application Ref. P/18/118/0A, is dated 19 September 2018.

e The development proposed is demolition of existing buildings and development of up to
75 dwellings, open space, vehicular access point from Newgate Lane and associated and
ancillary infrastructure.

Appeal B Ref: APP/A1720/W/20/3252185
Land at Newgate Lane (South), Fareham,

e The appeal is made under section 78 of the Town and Country Planning Act 1990
against a failure to give notice within the prescribed period of a decision on an
application for outline planning permission.

The appeal is made by Bargate Homes Ltd. against Fareham Borough Council.
The application Ref. P/19/0460/0A, is dated 26 April 2019.

e The development proposed is demolition of existing buildings and development of up to
115 dwellings, open space, vehicular access point from Newgate Lane and associated
and ancillary infrastructure.

Decisions

1. Appeal A is dismissed and the outline planning permission sought is refused.
2. Appeal B is dismissed and the outline planning permission sought is refused.
Procedural matters

3. In each case, the planning application subject of appeal is in outline, with all
detailed matters except access reserved for future consideration. While the
application subject of appeal B was with the Council for determination, the
scheme was revised with the agreement of the Council by limiting the unit
numbers to ‘up to 115 dwellings’, rather than ‘up to 125 dwellings’ as identified
on the planning application form. The change was supported by amended
plans. I have considered the appeal on the basis of the revised scheme and
reflected the details in the summary information above.

4. Following the submission of the appeals, the Council’s Planning Committee
determined on the 24 June 2020 that, were it still in a position to do so,
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it would have refused to grant planning permission in both cases. In support of
its view, the Council cited 15 reasons for refusal in each case (a)-0)).

The reasons for refusal were the same with the exception of: appeal A reason
e), which relates to the loss of best and most versatile agricultural land; and,
appeal B reason i) related to the protection and enhancement of Chamomile.
Prior to the Inquiry, the Council confirmed that, in each case, 3 of the other
reasons for refusal had been satisfactorily addressed: appeal A reasons f), g)
and i); and, appeal B reasons e), f) and h).

Each of the schemes is supported by a formally completed unilateral
undertaking (UU): appeal site A-UUA; and, appeal site B-UUB, which seek to
secure a number of financial contributions, Affordable Housing and sustainable
travel measures. In addition, the appellants have provided a unilateral
undertaking related to off-site mitigation for the loss of a low use Solent Wader
and Brent Goose site (UUC). I have taken those UUs into account.

Reasons for refusal j) and k) relate to the absence of appropriate measures to
mitigate likely adverse effects on the integrity of European Protected Sites.
The appellants and the Council are content that those matters have now been
satisfactorily addressed by mitigation measures secured by the unilateral
undertakings. Nonetheless, there is no dispute that if I were minded to allow
the appeals, I would need to re-consult Natural England and undertake an
Appropriate Assessment under the Conservation of Habitats and Species
Regulations 2017.

Reasons for refusal k)-o0) relate to the absence of legal agreements to secure
other necessary mitigation measures. However, the Council now considers that
those reasons have been satisfactorily addressed by the submitted UUs or
could be addressed through the imposition of suitable conditions.

Insofar as appeal A reason for refusal h) and appeal B reason for refusal g)
relate to the capacity of the Newgate Lane East junction with Newgate Lane,
the Council withdrew! that aspect of its case before the appellants presented
their evidence on the matter?. Therefore, I have not considered it further.

Main Issues

9.

I consider that the main issues in these cases are: the effect of the proposals
on the character and appearance of the area; the effect on highway safety;
whether, with reference to accessibility, the schemes would be sustainably
located; the effect on the spatial development strategy for the area; and, the
effect on housing land supply.

Reasons

10. Appeal site A comprises 3.95 hectares of agricultural land, which is bounded by

a small area of agricultural land to the north, Newgate Lane to the west and
Newgate Lane East to the east. The site shares a small proportion of its
southern boundary with Hambrook Lodge and the remainder is shared with
appeal site B. The appeal A proposal would involve the development of up to
75 dwellings within the site as well as other associated works. Appeal site B
comprises 6.1 hectares of agricultural land, which is bounded by Woodcote
Lane to the south, Newgate Lane to the west and Newgate Lane East to the

! Including the evidence given by Mr Whitehead.
2 Inquiry document no. 23.
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east. Part way along its length, the northern boundary of the site wraps around
the western, southern, and eastern boundaries of the grounds of Hambrook
Lodge. Otherwise appeal site B shares its northern boundary with appeal site A.
The appeal B proposal would involve the development of up to 115 dwellings
within the site as well as other associated works.

11. Vehicular, cycle and pedestrian access to each site would be provided by an
access road leading from Newgate Lane. A pedestrian/cycle route is also
proposed from appeal site A through appeal site B to Woodcote Lane, leading
to the proposed Toucan crossing of Newgate Lane East and Bridgemary.

The proposed Toucan crossing would be funded through the provision of a
contribution secured by UUB. The Statement of Common Ground-Linked
Delivery (SoCGLD) has been agreed between the appellants and the Council.
It indicates that it would be possible to ensure that the appeal A scheme
cannot come forward independently of the appeal B scheme through the
imposition of a Grampian condition, thereby ensuring the provision of those
proposed access links.

12. The appeal sites form part of an area of countryside situated between the
urban settlement boundary of Stubbington, to the west, Gosport, to the east
and Fareham, to the north. The settlement referred to as Peel Common in the
evidence of the main parties is limited to the residential and commercial
properties located off Newgate Lane, Woodcote Lane and Albert Road, within
the administrative area of Fareham Borough Council (the Council). Under the
terms of the Development Plan, Peel Common does not have a defined
settlement boundary and it is also situated in the area of countryside that
includes the appeal sites. Furthermore, it does not include the ‘Peel Common’
housing estate located further to the east within Gosport Borough Council’s
administrative area. The closest urban boundary to the appeal sites is to the
east and is associated with a number of areas within Gosport, such as
Bridgemary, Woodcot and the ‘Peel Common’ housing estate. For simplicity,
those areas have been jointly referred to in the evidence of the main parties as
Bridgemary. I have taken the same approach in these decisions.

13. Policy CS14 of the Fareham Local Development Framework Core Strategy,
2011 (LP1) indicates that built development on land outside the defined
settlements will be strictly controlled to protect the countryside from
development which would adversely affect its landscape character, appearance
and function. Policy DSP6 of the Local Plan Part 2: Development Sites and
Policies, 2015 (LP2) indicates that there will be a presumption against new
residential development outside the defined urban settlement boundaries
(as identified on the Policies Map) and that proposals should not result in
detrimental impact on the character or landscape of the surrounding area.

14. The area of countryside situated between the settlement boundary of
Stubbington, to the west, Gosport, to the east and Fareham, to the north also
forms part of the Stubbington/Lee-on-the-Solent and Fareham/Gosport
Strategic Gap (Fareham-Stubbington Gap), shown on the LP2 Policies Map
Booklet. LP1 Policy CS22 indicates that development proposals will not be
permitted either individually or cumulatively where it significantly affects the
integrity of the gap and the physical and visual separation of settlements.

15. However, the Council and the appellants agree that the Council is currently
unable to demonstrate a five-year supply of deliverable housing sites.

https://www.gov.uk/planning-inspectorate 3



https://www.gov.uk/planning-inspectorate

Appeal Decisions APP/A1720/W/20/3252180, APP/A1720/W/20/3252185

The reasoned justification for LP2 Policy DSP40 indicates that the Council is
committed to delivering the housing targets in the Core Strategy, and so it is
important to provide a contingency position in the Plan to deal with unforeseen
problems with delivery. To that end, Policy DSP40 indicates that where it can
be demonstrated that the Council does not have a five-year supply of land for
housing, additional sites, outside the urban area boundary, within the
countryside and Strategic Gaps, may be permitted where they meet a number
of criteria (the DSP40 contingency). Those criteria are not as restrictive as the
requirements of LP1 Policies CS14 and CS22 or LP2 Policy DSP6. To my mind, it
follows that in circumstances where the DSP40 contingency is triggered, the
weight attributable to conflicts with those more restrictive Policies would be
reduced and would be outweighed by compliance with LP2 Policy DSP40.

Character and appearance of the area

16. Criterion (ii) of LP2 Policy DSP40 requires that the proposal is well related to
the existing urban settlement boundaries and can be well integrated with the
neighbouring settlement. To ensure that this is the case, the reasoned
justification for the Policy indicates that sensitive design will be necessary.

The Council and the appellants agree that the existing urban settlement
boundary of Bridgemary is relevant in this context. Criterion (iii) of Policy
DSP40 requires that the proposal is sensitively designed to reflect the character
of the neighbouring settlement and to minimise any adverse impact on the
countryside and, if relevant, the Strategic Gaps. In this context the main
parties agree that both Bridgemary and Peel Common are relevant
neighbouring settlements. The reasoned justification for LP1 Policy CS22, which
deals with development in Strategic Gaps, indicates that they do not have
intrinsic landscape value but are important in maintaining the settlement
pattern. I consider therefore, that the Strategic Gap designation is of little
relevance to this particular main issue. I deal with the effect on the
Fareham-Stubbington Gap later in this decision.

17. Peel Common would be the closest settlement to both appeal sites. The pattern
of built development there is characterised, for the most part, by ribbon
development that fronts onto the western side of Newgate Lane, with small
spurs eastwards along the southern side of Woodcote Lane and westwards
along Albert Road. Along Newgate Lane the ribbon of development only
extends northwards to a point just beyond the alignment of the southern
boundary of appeal site A on the opposite side of the highway. I consider that
the only notable development to the west of appeal site A, on the western side
of Newgate Lane, comprises: Peel Common Wastewater Treatment Works,
which is set well back from the highway and is screened from view by
landscaping; and, Newlands’ Solar Farm, which is relatively low profile. Peel
Common is described by the Fareham Landscape Assessment, 2017 (FLA) as
an isolated small settlement and, in my view, given its scale, pattern of
development and location in the countryside, that is a reasonable assessment.

18. Both appeal sites are divided into an eastern and western section by the River
Alver, which runs in a north-south direction through the sites. To the east of
the river the land within the appeal sites is predominantly arable and to the
west grassland. The latest Illustrative Masterplans submitted in support of the
schemes indicate that, in both cases, the proposed dwellings would be
clustered on the eastern side of the River Alver and the land to the west would
comprise public open space. To my mind, the absence of residential
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19.

20.

21.

development from the western sections of the sites would be necessary, due to
the environmental constraints associated with the land to the west of the river,
and it could be secured by condition. The constraints include areas at high risk
of surface water flooding and of particular ecological value.

As a result, and in stark contrast to the existing settlement pattern of Peel
Common, none of the proposed residential properties would front onto Newgate
Lane or be directly accessed from either Newgate Lane or Woodcote Lane.
Links between appeal site B and Woodcote Lane would be limited to a
pedestrian/cycleway connection. In each case, the main access to the proposed
residential areas would comprise a single access road between Newgate Lane
and the eastern section of each site. The sections of these roads through the
proposed public open space, in the western sections of the sites, would be
devoid of roadside development for the reasons set out above, which would
further weaken the relationship between the proposed residential areas and the
existing settlement. I understand that in terms of dwelling numbers, the appeal
B scheme would be larger than the size of the existing settlement of Peel
Common and the appeal schemes together would be approximately double its
size. I consider that, with particular reference to their size and location, the
proposals have not been sensitively designed to reflect the character of the
neighbouring settlement of Peel Common, contrary to the aims of LP2 policy
DSP40(iii). Furthermore, in my judgement, due to the site constraints, these
are not matters that could be satisfactorily mitigated through design at the
reserved matters stage.

The area of Bridgemary, which is situated to the east of the appeal sites, is
primarily residential in character, with a variety of building styles generally of
1 to 2-storeys in height. A network of roads and footways provides for ease of
movement within that residential area and closely integrates it with the much
larger urban area of Gosport. The appeal proposals would also be residential in
character and proposed buildings of a similar scale could be secured by
condition. However, the appeal sites would be set well apart from that existing
urban area, beyond agricultural fields and a recreation ground. The most direct
access route between them would be along Woodcote Lane, across Newgate
Lane East and along Brookes Lane; a route unsuitable for cars. In my
judgement, the appeal schemes, whether considered on their own or together
would comprise and would be perceived as islands of development in the
countryside set apart from the existing urban settlements. They would not
amount to logical extensions to the existing urban areas. I consider that, with
particular reference to their isolated location, the proposals have not been
sensitively designed to reflect the character of the neighbouring settlement of
Bridgemary. Furthermore, they would not be well related to the existing urban
settlement boundary of Bridgemary or well-integrated with it. In these
respects, the proposals would conflict with LP2 Policy DSP40(ii) and (iii). In my
judgement, due to the location of the sites, these are not matters that could be
satisfactorily mitigated through design at the reserved matters stage.

In relation to the requirement of Policy DSP40(iii) that any adverse impact on
the countryside be minimised, the Council argues that ‘minimise’ should be
interpreted as requiring any adverse impact to be small or insignificant.

I do not agree. The aim of the Policy is to facilitate development in the
countryside relative in scale to the demonstrated five-year housing land supply
shortfall. To my mind, any new housing development in the countryside would
be likely to register some adverse landscape and visual effect, and
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22.

23.

24,

25.

development of a scale to address a substantial shortfall would be unlikely to
register a small or insignificant impact. The Council’s approach would make the
Policy self-defeating. Given the aim of the Policy with respect to housing land
supply, I consider that it would be reasonable to take ‘minimise’ to mean
limiting any adverse impact, having regard to factors such as careful location,
scale, disposition and landscape treatment.

The Framework places particular emphasis on the protection and enhancement
of valued landscapes (in a manner commensurate with their statutory status or
identified quality in the Development Plan). It seeks to give the greatest level
of protection to the landscape and scenic beauty of designated areas, such as
National Parks and Areas of Outstanding National Beauty (AONB). The appeal
sites are not the subject of any statutory or non-statutory landscape
designations. Nonetheless, Guidelines for Landscape and Visual Impact
Assessment, Third Edition (GLVIA) by the Landscape Institute and Institute of
Environmental Management & Assessment indicates that the absence of a
designation does not mean that an area of landscape is without any value and
points to landscape character assessments as a means of identifying which
aspects of a landscape are particularly valued. Furthermore, insofar as it seeks
to minimise any adverse impact on the countryside, I consider that LP2 Policy
DSP40 is consistent with the Framework, which seeks to ensure that decisions
contribute to and enhance the natural and local environment by, amongst other
things, recognising the intrinsic character and beauty of the countryside.

As the planning applications the subject of these appeals are in outline, a full
assessment of the landscape and visual impacts of the proposed schemes
cannot be carried out at this stage. Nonetheless, the illustrative layout plans
indicate that, in each case, the proposed dwellings would be set back from the
perimeter of the site beyond relatively narrow areas of landscaping. To my
mind, the scope for landscaping would be unlikely to be significantly greater,
given the number of dwellings proposed and that it would not be reasonable to
seek to use a condition to modify the developments to make them substantially
smaller in terms of unit numbers than that which was applied for. In my view,
that would amount to a change upon which interested parties could reasonably
expect to be consulted and would require a new application. Whilst the Design
and Access Statements indicate that the proposed buildings may be up to
3-storeys in height, the appellants have indicated that they could be limited to
1-2 storeys, in keeping with the surroundings, through the imposition of
conditions and without reducing the numbers of units proposed.

Landscape impact

GLVIA indicates that the assessment of landscape effects involves assessing
the effects on the landscape as a resource in its own right. This is not just
about physical elements and features that make up the landscape; it also
embraces the aesthetic3, perceptual and experiential aspects of the landscape
that make different places distinctive/valued.

Natural England’s National Character Assessment places the appeal sites within
the South Coast Plain National Character Area, the characteristics of which
include that the plain slopes gently southwards towards the coast and there are

3 CD138 page 84 Box 5.1 ‘scenic quality...landscapes that appeal primarily to the visual senses’, perceptual
aspects...perceptual qualities, notably wilderness and/or tranquillity’, ‘experiential ‘evidence that the landscape is
valued for recreational activity where experience of the landscape is important’.
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stretches of farmland between developed areas. At a county level, the sites
form part of the Gosport and Fareham Coastal Plain Landscape Character Area,
as identified by the Hampshire Integrated Character Assessment 2012 (HICA),
and within that area part of the Coastal Plain Open Landscape Type.

Its characteristics include, amongst other things, extensive and flat or gently
sloping plain, often associated with arable land uses and some of the most
densely developed areas in Hampshire have occurred in this landscape.

The HICA informed the Fareham Landscape Assessment, 2017 (FLA), which
was commissioned by the Council to inform emerging Local Plan policy.

26. The FLA identifies the area within which the appeal sites are situated as
Landscape Character Area 8 (LCA 8), Woodcot-Alver Valley. LCA 8 forms part
of the easternmost extent of the Fareham-Stubbington Gap and is divided into
5 Local Landscape Character Areas (LLCAs). More specifically appeal site A and
the majority of appeal site B, with the exception of the strip of land to the west
of the River Alver, fall within LLCA 8.1a. This area is generally bounded by
Newgate lane to the west, Woodcote Lane to the south, the western edge of
Bridgemary to the east and Speedfields Park Playing Fields to the north.
Outside of this LLCA, to the west and south are the main residential sections of
the Peel Common settlement, which fall within LLCA 8.2: Peel Common and
Alver Valley, as does the western section of the appeal B site. Newlands’ Solar
Farm and Peel Common Wastewater Treatment Works, which are sited to the
west of the appeal sites, fall within LLCA 7.1: Fareham-Stubbington Gap.

27. The FLA comments both on the character of LLCA 8.1a prior to the completion
of Newgate Lane East and on the likely implications of that highways scheme.

28. Prior to the completion of Newgate Lane East, the FLA recognises that LLCA
8.1a is not covered by any current national or local landscape designation, its
scenic quality is not exceptional and it is affected by some localised intrusion of
urban features around its periphery. It indicates that LLCA 8.1a shares the
typically flat, low-lying character of the coastal plain landscape and whilst it
lacks the very open, expansive character of other parts of the coastal plain
(including adjacent land within the Strategic Gap to the west), it nevertheless
has a relatively open and large-scale character. More specifically, it is generally
devoid of built development (apart from buildings at Peel Farm?), retains a
predominantly open, rural, agricultural character, and tree belts along its
boundaries to the north, east and south give the area a sense of enclosure
from surrounding urban areas and contribute to its aesthetic appeal. The FLA
indicates that overall, the landscape value of LLCA 8.1a is moderate to high.
Furthermore, the FLA identifies that the landscape resource has a high
susceptibility to change, as it has very limited capacity to accommodate
development without a significant impact on the integrity of the area’s rural,
agricultural character. Whilst these judgements are not disputed, the Council
and appellants disagree over the impact that the construction of Newgate Lane
East has had.

29. Regarding Newgate Lane East, the FLA anticipated that as the road corridor
would be relatively narrow, unaffected land within the rest of the area should
be of sufficient scale to maintain its essentially rural character. In my view, this
is the case notwithstanding that the roadside planting, which has the potential
to reduce the visibility of the highway and associated fencing, has yet to

4 Around Hambrook Lodge.
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30.

31.

32.

33.

34.

mature. Furthermore, given the relatively low profile of the road scheme, the
openness of the area is largely unaffected. Under these circumstances,

I consider that whilst the landscape value of LLCA 8.1a has been reduced by
the road scheme to medium, the susceptibility of the landscape to change
remains high, rather than low/medium identified by the Landscape and Visual
Impact Assessments submitted in support of the applications (LVIAs).
Support for this judgement is provided by the FLA, which indicates that
significant further development in addition to the road scheme would almost
certainly have an overwhelming urbanising effect, potentially tipping the
balance towards a predominantly urban character. Overall, I regard the
sensitivity of the landscape resource within LLCA 8.1a to be medium/high,
consistent with the Council’s Landscape and Visual Assessment findings, and
contrary to the low/medium findings set out in the LVIAs.

In both cases, the proposals would replace a significant proportion of the
agricultural land within LLCA 8.1a with residential development.

Whether single-storey or taller buildings are proposed, the massing of each
development would add to the sense of enclosure of this LLCA, greatly
diminishing its open character and the duration of the impact would be long
term. Considering each scheme on its own, the size and scale of the change,
taken together with the existing limited intrusion from surrounding urban
influences and the effect of Newgate Lane East, would be sufficient in my
judgement to tip the balance towards a predominantly urban character.

I acknowledge that the impact would not extend beyond LLCA 8.1 to affect a
wider area of landscape. Nonetheless, I judge the magnitude of change as
medium and the significance would be moderate to moderate/major adverse,
even after mitigation. In my view, the effect would not be as low as the
minor/moderate or minor adverse significance of effect identified by the LVIAs,
which the appellants suggest would be considered acceptable and would not
constitute an overall ‘harm’ to the landscape.

As I have indicated, the only section of the appeal sites that falls within LLCA
8.2 is the western section of appeal site B, the development of which would be
constrained by its ecological value. Therefore, I give little weight to the view
set out in the FLA regarding LLCA 8.2 that there may be potential for some
modest, small scale development associated with the existing built form at Peel
Common.

I consider overall that the proposals would each cause significant harm to the
landscape of the area.

Visual impact

There is no dispute that the area from which the proposed developments would
potentially be visible, the visual envelope, would be limited. This is due to a
combination of the flat topography of the surroundings and the effects of
vertical elements such as neighbouring settlement edges and some tall
vegetation. As a result, the visual receptors identified by the Council and the
appellants are relatively close to the appeal sites and the associated
assessments of visual effects provided by those parties are broadly
comparable, finding a number of adverse impacts of moderate or greater
significance.

As regards the users of Newgate Lane, I consider them to be of medium
sensitivity to change, consistent with the position set out in the LVIAs and by
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35.

36.

37.

38.

the Council. However, the proposed development would significantly alter views
eastwards. Currently long views can be enjoyed from some vantage points
across relatively open countryside, Newgate Lane East being low profile
infrastructure, towards the tree lined edge of Bridgemary and the ‘big skies’
noted by the Technical Review of Areas of Special Landscape Quality and
Strategic Gaps (2020)(TR). As a result of either appeal scheme on its own,
residential development would become a prominent feature in the foreground
of such views, notwithstanding the proposed setback beyond an area of open
space between the highway and the proposed dwellings. From some vantage
points, the long rural view would be interrupted entirely, being replaced by a
short suburban view of one of the appeal schemes, which would be likely to
break the existing skyline and greatly reduce the sense of space. I regard the
magnitude of impact as high and the significance of impact as major/moderate
adverse, in common with the Council.

The LVIAs did not consider vantage points along Newgate Lane East, which was
under construction when the assessments were undertaken. I consider users of
Newgate Lane East to be of medium sensitivity to change, in common with
users of Newgate Lane. It is anticipated that the proposed buildings would be
set back from Newgate Lane East beyond a strip of landscaping, within the
sites and along the edge of the highway. Nonetheless, given the likely scale
and disposition of the built development, I consider it likely that it would still be
visible to some extent from that neighbouring road. In my judgement, when
travelling between the built-up areas to the north and south, the respite
provided by the surrounding countryside along Newgate Lane East is of notable
value. That value would be greatly diminished as a result of either scheme.
Both would foreshorten views to the west and tip the balance from a
predominantly rural to suburban experience. The magnitude of impact on that
receptor would be medium and the significance of impact moderate adverse.

Overall, I consider that the significance of the visual impact would be moderate
to moderate/major adverse. It would have a significant adverse effect on the
appearance of the area.

The FLA sets development criteria to be met in order to protect the character
and quality of landscape resources, views, visual amenity, urban setting and
green infrastructure. Whilst the aim of LP2 Policy DSP40 is to minimise, rather
than avoid, any adverse impact, I consider that they are of some assistance
when judging the extent to which there would be an impact and whether it can
be regarded as being minimised. I acknowledge, that in the context of making
some provision for housing land supply in the countryside, it would be
unrealistic to expect the open, predominantly agricultural and undeveloped
rural character of area LLCA 8.1a to be entirely protected as the FLA suggests.
However, the proposals would cause significant harm in that regard.
Furthermore, rather than situating the proposed developments to the east of
Newgate Lane East, next to existing urban areas, the schemes would amount
to the creation of substantial new pockets of urbanising built development
within existing open agricultural land.

I conclude that, in each case, the proposal would cause significant harm to the
character and appearance of the area, having had regard to the location,
disposition, likely scale and landscape treatment, each would fail to minimise
the adverse impact on the countryside. The proposals would conflict with LP2
Policy DSP40(ii) and (iii).
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40.

41.

42.

43.

Highway safety

The Statement of Common Ground on Transport (SoCGT), agreed between the
Council and the appellants, states it is agreed that the individual and
cumulative impacts of the northern and southern sites would have a
detrimental impact on the operation of the existing right turn lane priority
junction between Newgate Lane and Newgate Lane East. Furthermore, this
cannot be mitigated by priority junction improvements and so a signhalised
junction is proposed.

The proposed signalised junction would introduce a flare from 1 to 2-lanes on
the northbound Newgate Lane East approach to the junction and a merge back
to 1 lane some distance after the junction. Furthermore, the SoCGT indicates,
in relation to southbound vehicles seeking to access Newgate Lane from
Newgate Lane East across 2 lanes of on-coming traffic, the proposed signal
method of control would be the provision of an indicative arrow right turn
stage. Under the proposed signalling arrangement, right turn movements from
Newgate Lane East into Newgate Lane could occur at three points in the cycle
of the signals: firstly, turning in gaps in the free flowing northbound traffic;
secondly, during the intergreen period when the northbound flow is stopped
and before the Newgate Lane traffic is released; and, then if right turners are
still waiting after the cycle, the indicative arrow would be triggered to allow
them to turn unopposed. The SoCGT confirms that the appellants are proposing
an indicative arow arrangement rather than the provision of a fully signalised
right turn stage, as the latter would operate unacceptably in terms of capacity.

The appellants’ Stage 1 Road Safety Audit (RSA) identifies a potential problem
with the proposed right turn lane arrangement, with reference to CD 123 of the
Design Manual for Roads and Bridges (DMRB). In the context of right turning
traffic movements at signal-controlled junctions, CD 123 indicates that where
the 85 percentile approach speed is greater than 45 mph, there is an
increased risk of accidents between right-turning vehicles seeking gaps and
oncoming vehicles travelling at speed. It confirms that where the 85%
percentile approach speed is greater than 45 mph, right hand turns should be
separately signalised. Against that background, the RSA raises the concern that
higher northbound vehicle speeds (particularly in off-peak traffic conditions)
may mean that gap acceptance by the drivers of right turning vehicles could
lead to right-turn collisions or to sudden breaking and shunt type collisions.

It recommends that, at detailed design stage, sighal staging/phasing should
incorporate a separately signalled right-turn into Newgate Lane and that it
would be appropriate to measure northbound vehicle speeds to design signal
staging and phasing arrangements accordingly.

DMRB CA 185 sets out the approach to vehicle speed measurement on trunk
roads where existing vehicle speeds are necessary to set the basis for the
design of signal-controlled junctions. CA 185 confirms that 85% percentile
vehicle speeds shall be calculated where designs are to be based on measured
vehicle speeds. It is common ground that, whilst this standard is intended for
use in relation to trunk roads, in the absence of any other reference, it can be
used to guide the measurement of vehicle speeds on other roads, such as
Newgate Lane East.

The SoCGT identifies 3 speed surveys whose results are relevant to the
consideration of northbound speeds on Newgate Lane East. They were
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44,

45.

46.

undertaken in: September/October 2018; February/March 2020; and
November 2020. All three surveys include measurements undertaken at
weekends, contrary to the CA 185 protocol which indicates that speed
measurements shall not be undertaken at weekends. Nevertheless, they were
not limited to weekend measurements. Each survey included measurements on
other days of the week, and I have not been provided with any evidence to
show that the 85 percentile speeds derived from the surveys are not
reasonably representative of the weekdays surveyed. However, the last survey
was carried out during a period affected by movement restrictions associated
with the coronavirus pandemic and the recorded average flow rates are
noticeably lower than those recorded at the same times of day in the other two
surveys. I consider that, under these circumstances, greater weight is
attributable to the results of the earlier two surveys.

CA 185 indicates that a minimum number of 200 vehicles speeds shall be
recorded in the individual speed measurement period and speed measurements
should be taken outside of peak traffic flow periods. The peak hours identified
by the Transport Assessments submitted in support of the appeal planning
applications are 08:00-09:00 hrs (AM peak) and 17:00-18:00 hrs (PM peak).
Whilst CA 185 indicates that non-peak periods are typically between
10:00-12:00 hrs and 14:00-16:00 hrs, I share the view of the Highway
Authority (HA) that this does not rule out consideration of other non-peak
periods, so long as a minimum number of 200 vehicles speeds are recorded in
the individual speed measurement period as required by CA 185. Having regard
to the results of the September/October 2018 and February/March 2020
surveys for northbound traffic on Newgate Lane East, in addition to the typical
periods identified above, the period from 05:00-06:00 hrs meets these criteria,
falling outside of the peak hours and having a recorded average flow greater
than 200 vehicles.

The September/October 2018 and February/March 2020 survey results record
85t percentile speeds in the periods 10:00-12:00 hrs and 14:00-16:00 hrs in
the range 41 mph-44.8 mph when a wet weather correction is applied.

The upper end of this range being only marginally below 45 mph. In the period
05:00-06:00 hrs the results exceeded 45 mph. CA 185 indicates that where
there is a difference in the 85 percentile speeds derived from the individual
speed measurement periods, the higher value shall be used in the subsequent
design.

I give little weight to the view of the appellants that the introduction of traffic
signals, as proposed, would be likely to result in drivers being more cautious
and so reduce their vehicle speeds. Even if that were the case, it is not clear
that it would reduce 85 percentile speeds in the period 05:00-06:00 hrs to
below 45 mph or that this undefined factor should be taken into account in the
design. The appellants have suggested that in the absence of any demand
over-night, the signals would revert to an all red stage, which would further
slow the speeds of vehicles. However, it appears that there would be likely to
be demand in the period 05:00-06:00 hrs. Furthermore, the HA has confirmed,
for a number of reasons, that is not the way multi-arm junctions are set up on
its network. Firstly, for junction efficiency, the signals would be expected to
rest on green on Newgate Lane East, allowing traffic to proceed unimpeded on
the main arm. Secondly, this approach reduces the likelihood of drivers, who
wrongly anticipate that the lights will turn from red to green on their approach,

https://www.gov.uk/planning-inspectorate 11



https://www.gov.uk/planning-inspectorate

Appeal Decisions APP/A1720/W/20/3252180, APP/A1720/W/20/3252185

47.

48.

49.

50.

proceeding without slowing and colliding with others. In light of the HA’s
established approach, I give little weight to the appellants’ suggestion.

I consider that the proposals, which would not include separate signalisation of
the right-hand turn, would conflict with CD 123.

The operation of the existing priority junction involves some drivers turning
right from Newgate Lane East into Newgate Lane across a single northbound
lane and there is no dispute that at present the junction operates safely.
However, the proposed junction arrangement would give rise to the possibility
of right turning vehicles gap-seeking across 2 opposing lanes, a practice which
the HA considers would be unsafe. I note that Rule 180 of the Highway Code
indicates that right turning drivers should wait for a safe gap in oncoming
traffic. However, the basis of the HA’s concern is that a right turning driver
may not be able to see an oncoming nearside northbound vehicle, due to
screening by offside northbound vehicles, until it is too late to avoid a conflict.
The Rule 180 illustration is of a single opposing lane and it does not grapple
with the potential for unsighted vehicles in a two opposing lanes scenario.

In support of its concern, the HA has identified other junctions where the
frequency of accidents involving right turning vehicles has been reduced by
moving from a situation where gap-seeking across 2 lanes is allowed to a fully
signalised right turn phase.

With respect to the modified junctions drawn to my attention by the HA,

I agree with the appellants that, in the absence of data with respect to traffic
flows, speeds and percentage of right turners at those other junctions, it
cannot be determined that they are directly comparable to the appeal junction
in those respects. However, nor can it be determined that they are not.
Nonetheless, the improved accident record at those other junctions following
the introduction of a fully signalised right turn phase appears to me to support,
for the most part, the HA assessment that the practice of gap-seeking across 2
lanes was previously a contributory factor to the incidence of accidents®.

In relation to this matter, I give greater weight to the assessment of the HA, as
it is likely to be more familiar with the historic operation of its network, than
that of the appellants’ highway witnesses.

The appellants consider that an arrangement which allows vehicles turning
right across two opposing lanes by gap-seeking is common. In support of that
view, they have identified 2 junctions in the area where the HA has not
prevented right turning vehicles from crossing 2 lanes without signalling:
A27/Ranvilles Lane; and, A27/Sandringham Road. However, the HA has
indicated that there is a history of accidents associated with right turn
manoeuvres at the A27/Ranvilles Lane junction, the most recent having
occurred in 2020, and the junction will be taken forward on the HA's provisional
list for safety remedial measures during 2021/2022. The A27/Sandringham
Road junction is located close to the point at which the speed limit reduces
from 40 mph to 30 mph on the A27. Furthermore, Sandringham Road is a cul-
de-sac serving far fewer dwellings than would be the case at Newgate Lane as
a result of either of the appeal A or B schemes, and so the number of daily or
peak hour right turning movements associated with it would be likely to be
much lower than the appeal junction. To my mind, the circumstances
associated with these two junctions do not lend support to the appeal schemes.

5 Whether a 3-year or 10-year accident record period is considered.
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52.

53.

54,

55.

The appellants argue that in circumstances where a vehicle is waiting at the
proposed junction for an approaching northbound offside vehicle to pass before
turning right onto Newgate Lane, it is likely that a nearside vehicle screened
from view by that offside vehicle would also have passed when the waiting
vehicle starts to cross the lanes. To my mind, that would not necessarily be the
case, as it would depend on the degree to which the pair of northbound
vehicles are staggered and their relative speeds. Some screened vehicles may
be slowing to turn left into Newgate Lane causing a right turning vehicle to
pause in the offside lane when that previously screened nearside vehicle comes
into view and that would potentially bring it into conflict with other approaching
offside vehicles. Furthermore, it is foreseeable that right turning drivers
seeking gaps may be faced with a stream of traffic in both opposing lanes and
with some variation in approach speeds. A nearside vehicle moving past an
offside stream of traffic may be unsighted until a late stage and may be closing
the gap faster than the right turning driver had anticipated, leading to
conflicting movements.

With reference to the appellants’ Transport Assessment Technical Note-Junction
Modelling Results (TATN), by the 2024 design year, the cumulative impact of
each appeal scheme and other developments would be likely to result in a
marked increase in the total number of right turning vehicles into Newgate
Lane. Furthermore, the appellants’ traffic modelling predicts that in the AM
peak there would not be any suitable gaps in free-flowing northbound traffic for
right turning vehicles to cross. However, the proposed signalling arrangement
would not prevent drivers from gap-seeking and they may still attempt to do
so, if they thought that they could get across, rather than waiting for the
intergreen period or the indicative arrow. The modelling predicts that in the PM
peak almost all of the right turning traffic would cross in gaps in free-flowing
northbound traffic.

Against this background, I share the concern of the HA that right turning
vehicles gap-seeking to cross 2 oncoming lanes at the proposed junction poses
a far greater risk of collisions than the existing arrangement and a significant
risk to highway safety.

I conclude that the proposed junction arrangement, whether one or both of the
appeal schemes were to proceed, would have an unacceptable impact on
highway safety. Furthermore, in my view, this harm could not be reduced to an
acceptable level through the imposition of a condition(s). As I have indicated,
the Council and appellants agree that a fully signalised right turn stage would
operate unacceptably in terms of capacity. The proposals would conflict with
LP2 Policy DSP40(v), which seeks to ensure that development would not have
any unacceptable traffic implications, and it would not fit well with the aims of
LP1 Policy CS5(3) insofar as it supports development which does not adversely
affect the safety of the local road network. These Polices are consistent with
the Framework, which indicates that development should only be prevented or
refused on highway grounds in limited circumstances, including if there would
be an unacceptable impact on highway safety. This weighs very heavily against
the schemes.

Sustainably located, with reference to accessibility

LP1 Policy CS15 indicates that the Council will promote and secure sustainable
development by directing development to locations with sustainable transport
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options. LP1 Policy CS5 indicates that development proposals which generate
significant demand for travel and/or are of high density, will be located in
accessible (includes access to shops, jobs, services and community facilities as
well as public transport) areas that are or will be served by good quality public
transport, walking and cycling facilities. LP2 Policy DSP40(ii) seeks to ensure
that proposals are sustainably located adjacent to the existing urban
settlement boundaries.

56. The Framework recognises that opportunities to maximise sustainable transport

solutions will vary between urban and rural areas, and identifies that this
should be taken into account in decision-making. I acknowledge that the
appeal sites are in the countryside. However, they are situated in a relatively
narrow countryside gap between urban areas, rather than a larger rural area
where opportunities for sustainable transport could reasonably be expected to
be limited. In any event, consistent with Development Plan Policies CS15, CS5
and DSP40, the Framework also indicates that significant development should
be focussed on locations which are or can be made sustainable, through
limiting the need to travel and offering a genuine choice of transport modes.

57. The appeal sites are not near to, but are set well apart from: the western,

58.

59.

urban area boundary of Bridgemary, as defined by the Gosport Borough Local
Plan 2011-2029 Policies Map, which is to the east of the appeal sites on the far
side of an area of agricultural land that adjoins the eastern side of Newgate
Lane East; and, further from the southern settlement boundary of Fareham,
which is defined by the LP2 Policies Map Booklet and is located some distance
further north at the edge of HMS Collingwood and Speedfields Park.

Peel Common does not have a defined urban settlement boundary. As such,

I consider that the sites are not adjacent to any existing urban settlement
boundary, contrary to the requirement of LP2 Policy DSP40(ii).

I acknowledge that the Council appears to have taken a flexible approach to
the ‘adjacency’ requirement in a number of other cases. However, in the cases
drawn to my attention, with the exception of the site to the south of

Funtley Road, development has taken place or been approved between the
application site and the nearest existing urban settlement boundary. In the
case of the site to the south of Funtley Road, it abuts a highway on the
opposite side of which is some of that other development and the site boundary
is a relatively short distance across undeveloped land from an existing urban
settlement boundary. The circumstances are not directly comparable to those
in the cases before me, in relation to which the sites would be set further apart
across undeveloped land from the nearest existing urban settlement boundary.
In any event, each case must be considered primarily on its own merits and in
my view, the Council’s approach elsewhere would not justify harmful
development of the appeal sites. I give little weight to those decisions of the
Council. Furthermore, appeal decision Ref. APP/L3625/X/16/3165616
considered adjacency in the context of the relationship between a highway and
gates set back from it by around 1 metre. The circumstances are not
comparable to those in the cases before me and are of little assistance.

I turn then to consider the accessibility of the sites with reference to modes of
transport. The National Travel Survey, 2019 (NTS), identifies, amongst other
things, the average trip length and duration in England by all modes of travel
for the trip purposes of: commuting; education; personal business; shopping;
sport (participate); and, entertainment/public activity. There are a range of
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60.

61.

62.

63.

employment, education, retail, health, sport, and leisure uses well within those
average distances and durations of the appeal sites. This indicates that there
are likely to be some opportunities for residents of the proposed developments
to travel less when compared to the national average journey distances and
durations, and in this context, the locations of the appeal sites limit the need to
travel. However, the NTS ‘all modes of travel’ includes, amongst other modes,
car travel and so it does not automatically follow that the proposed
developments would be served by good quality public transport, walking or
cycling facilities.

The Manual for Streets indicates that walkable neighbourhoods are typically
characterised by having a range of facilities within around 800 metres walking
distances of residential areas which residents may access comfortably on foot.
However, it indicates that this is not an upper limit and walking offers the
greatest potential to replace short car trips, particularly those under 2
kilometres. This is echoed by the Department for Transport Local Cycling and
Walking Infrastructure Plans (2017), which indicates that for walking, ‘the
distances travelled are generally...up to 2 kilometres’.

The Institute of Highways and Transportation’s (now CIHT) Guidelines for
Providing for Journeys on Foot, (2000) (PfloF) gives more detailed guidance,
setting out, with reference to some common facilities, suggested desirable,
acceptable and preferred maximum walking distances which range up to a
preferred maximum of 2 kilometres for some facilities. The approach is
consistent with CIHT’s more recent Planning for Walking, April 2015 (PfW),
which indicates that most people will only walk if their destination is less than a
mile away (equivalent to around 1.6 kilometres) and about 80% of journeys
shorter than 1 mile are made wholly on foot, the power of a destination
determining how far people will walk to get to it. To illustrate the point it
indicates that while for bus stops in residential areas, 400 metres has
traditionally been regarded as a cut-off point, people will walk up to 800
metres to get to a railway station, which reflects the greater perceived quality
or importance of rail services.

Having regard to the Department for Transport’s NTS (Table NTS0303-2020
update), there have been no significant changes in the average walking trip
length in the period 2002-2019. To my mind, this indicates it is unlikely that
attitudes towards walking trip length have altered to any great extent since the
publication of PfloF. This is consistent with the position taken by my colleague
who dealt with appeal Ref. APP/A1720/W/19/3230015, which related to a site
elsewhere, in Portchester. I am content therefore, that the PfJoF guidance on
acceptable walking distances is not out of date and it provides a reasonable
basis for the assessment of whether, having regard to the locations of the
appeal sites, walking can be regarded as a genuine choice of transport modes.
In addition, PfW indicates that propensity to walk is not only influenced by
distance, but also by the quality of the experience, having regard to factors
such as the attractiveness and safety of the route.

I note that the Council’s position regarding the accessibility of the sites is not
based on an objection in relation to that matter raised by the Highway
Authority, but rather an assessment undertaken by a planning professional
with reference to PfJoF, amongst other things. In my view, it does not follow
that the weight attributable to the Council’s assessment should be reduced.

As reported by the appellants, the Pf]oF states it is the task of the professional
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64.

65.

66.

67.

68.

69.

70.

planner or engineer to decide if a lower standard is acceptable in given
circumstances.

There is no dispute that there are a range of services and facilities within

2 kilometres of the appeal sites. However, to my mind, in the absence of any
consideration of the ‘power of the destinations’ and the quality of the
experience that is of little assistance. Applying the PflJoF approach, which
reflects the ‘power of destination’, facilities and amenities within its ‘acceptable’
walking distances of the southern and linked appeal sites are limited to a
primary school, a church, and a recreation ground. Within its ‘preferred
maximum’ walking distances there are additionally a college campus
(CEMAST), a limited number of small shops and a pub in Bridgemary, an
employment area (HMS Collingwood) and four other schools.

However, the appeal sites only fall within the catchment area of one of the five
schools, Crofton Secondary School, which is barely within the preferred
maximum walking distance. Whilst I understand that Crofton Anne Dale Infant
and Junior School, which would serve the appeal sites, is within the maximum
walking distances for schools identified by the Department for Education, it falls
outside the PfloF preferred maximum walking distances.

Although PfW indicates that in residential areas, 400 metres has traditionally
been regarded as a cut-off point, the CIHT’s more recent Buses in Urban
Developments, January 2018 (BUD) provides more detailed guidance.

It identifies maximum walking distances between developments and bus stops
with the intention of enabling the bus to compete effectively with the car and to
benefit a wide range of people with differing levels of motivation and walking
ability. It recommends a maximum walking distance of 300 metres to a bus
stop served by a service which is less frequent than every 12 minutes.

The SoCGT indicates that the closest bus stop to the appeal sites is on Newgate
Lane East and only the southern site would meet that BUD recommendation.
Furthermore, the buses return approximately with a frequency of every 75
minutes in each direction and the first northbound bus in the morning, towards
Fareham, departs from the bus stop at 09:12 hrs. Notwithstanding that the bus
trip duration to the train station may be shorter than the national average trip
time by local bus of 36 minutes, to my mind, the start time and frequency of
the service would limit the attractiveness of the service as far as northbound
commuters are concerned. Whilst there is a bus stop on Tukes Avenue served
by a more frequent service, it is significantly further away from the sites than
the maximum walking distance for high frequency services recommended by
BUD.

The SoCGT indicates that the closer of the 2 appeal sites is some
3.7 kilometres from Fareham Railway Station, a distance well beyond the
800 metres identified by PfW.

I note that the PfloF was one of the documents that informed the accessibility
standards set out in the Council’s Fareham Local Plan 2037 Background Paper:
Accessibility Study 2018, the application of which in the cases before me
appears not to result in a significant difference in outcome compared with the
application of the Pf]JoF guidance.

The appellants have applied a Walking Route Audit Tool to the local walking
routes, which assesses the attractiveness, comfort, directness, safety, and
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71.

coherence of the routes. Whilst a number of the findings are disputed by the
Council, I consider that the current condition of the likely route east of the sites
to the limited number of shops and the pub referred to in Bridgemary is of
greatest concern. That walking route would involve crossing Newgate Lane East
and walking along Brookers Lane. However, difficulties crossing Newgate Lane
East, due to the speed and volume of traffic, would be satisfactorily addressed
by the proposed provision of a Toucan crossing, funded by a contribution
secured by the UUB. Currently, the character of the initial section of Brookers
Lane would be likely to dissuade users, due to a lack of street lighting and the
potential for people to conceal themselves from view from approaching walkers
in trees along the southern side of the route, giving rise to potential safety
concerns. However, I consider that these matters could be satisfactorily
addressed through the provision of unobtrusive lighting and fencing along the
southern side of the route, which would be unlikely to have a material adverse
impact on the character or appearance of the locality and could be secured by
condition. I acknowledge that these improvements may be of some benefit to
the wider community, not just residents of the appeal sites, to which I attribute
limited weight.

In my judgement, the quality of local walking routes could be made acceptable.
However, applying the PfloF and more recent BUD guidance on walking
distances to destinations, the number and range of facilities and amenities
within the ranges identified would be limited. I consider overall that the
accessibility of the area by walking would be poor and, for the most part,
walking cannot be regarded as a genuine choice of transport mode.

72. The site subject of previous appeal decision Ref. APP/A1720/W/19/3230015,

73.

was found to satisfy LP2 Policy DSP40(ii). However, the factors taken into
consideration in relation to that matter included, amongst other things, that the
site was well related to the existing urban settlement boundary for Portchester
and close to many other dwellings in Portchester, and accessibility to local
services and facilities would be similar to that for many of the existing

residents of the area. Those circumstances are not directly comparable to those
in the cases before me. The appeal sites are not well related to an existing
urban settlement boundary or close to dwellings within one. Whilst accessibility
to local services and facilities would be similar for existing residents of Peel
Common, it is a small settlement relative to which each of the appeal schemes
would be larger in terms of households. Under the circumstances, I consider
that the policy finding of the previous appeal decision is of little assistance in
these cases.

Within 5 kilometres of the appeal sites, which is a distance commonly regraded
as reasonable cycling distance, there is a much greater range and number of
services, facilities, amenities, and employment sites. Furthermore, there are
shared cycle pedestrian/cycle routes in the vicinity of the appeal sites which
would facilitate access by bicycle to the areas to the north, south, east, and
west of the sites. I consider therefore that the sites would be served by good
quality cycling facilities and cycling could be regarded as a genuine choice of
transport modes. However, having regard to the NTS for 2019, in comparison
with 250 trips per person per year associated with walking, only 16 trips per
person per year were associated with cycling. To my mind, it is likely therefore,
that relatively few future residents of the appeal sites would cycle, reducing the
weight attributable to this factor.
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75.

76.

77.

78.

As I have indicated, the bus services available within the maximum walking
distances recommended by BUD are very limited and the nearest train station
is located well outside the PfloF preferred maximum walking distance.

I acknowledge that the sites would be within reasonable cycling distances of
Fareham Train Station and residents could drive there by car. Nonetheless, 1
consider overall that the sites would not be well served by good quality public
transport, the accessibility of the area by public transport would be poor and,
for the most part, it cannot be regarded as a genuine choice of transport
modes.

The Framework indicates that in assessing applications for development,

it should be ensured that appropriate opportunities to promote sustainable
transport modes can be-or have been-taken up, given the type of development
and its location. A Travel Plan for each site has been agreed by the HA.
However, in my view, it does not automatically follow that the appeal sites
would be sustainably located with reference to accessibility. The Planning
Practice Guidance (PPG) indicates that the primary purpose of a Travel Plan is
to identify opportunities for effective promotion and delivery of sustainable
transport initiatives, for example walking, cycling, public transport and
tele-commuting, in connection with both proposed and existing developments
and through this to thereby reduce the demand for travel by less sustainable
modes.

The proposed Travel Plan measures include, amongst other things, the
provision of: information to promote sustainable modes of travel; electric
vehicle charging/parking facilities on the sites; a Travel Plan Coordinator as
well as contributions towards: the improvement of the Newgate Lane East
crossing at Woodcote Lane/Brookers Lane; the provision of shared
pedestrian/cyclist infrastructure along parts of the routes between the appeal
sites and local schools; and, supporting the use (travel vouchers for residents)
and operation of the existing limited bus service in the vicinity of the sites for a
number of years. Having regard to these matters, I am satisfied that a number
of appropriate opportunities to promote sustainable transport modes have been
provided for, in accordance with the aims of LP1 Policy CS15 and the
Framework. However, as identified above, I consider that the attractiveness of
the existing bus service to commuters would be limited and, in my view, this
casts significant doubt over the indicative Travel Plan target which anticipates
an increase in bus service use, notwithstanding some provision for travel
vouchers.

I conclude that the appeal sites would be in a location with some, albeit limited,
sustainable transport options and in this respect would accord with LP1 Policy
CS15. However, the limitations are such that they would not be in an
accessible area, with particular reference to public transport and walking
facilities, and I do not regard the sites as being sustainably located adjacent to
an existing urban settlement boundary. Insofar as they seek to ensure that
development is sustainably located with reference to accessibility, I consider
overall that the proposals would conflict with LP1 Policy CS5, LP2 Policy DSP40
and the Framework.

Spatial development strategy

The reasoned justification for LP1 Policy CS22 indicates that gaps between
settlements help define and maintain the separate identity of individual
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79.

80.

81.

82.

settlements. It states that Strategic Gaps do not have intrinsic landscape value
but are important in maintaining the settlement pattern, keeping individual
settlements separate and providing opportunities for green infrastructure/green
corridors. The Policy indicates that development proposals will not be permitted
either individually or cumulatively where it significantly affects the integrity of
the gap and the physical and visual separation of settlements.

The appellants place some reliance on the proposed allocation of land for
development in the Fareham-Stubbington Gap in the Regulation 18
consultation draft of the emerging Fareham Local Plan 2036 (LPe).

This included allocation HA2 for residential development on land between
Newgate Lane East and Bridgemary, within the Fareham-Stubbington Gap.
Whilst the Regulation 19 draft of the LPe did not include that allocation, it was
based on the assumed imposition of Government’s proposals to introduce a
new Standard Method, which was not subsequently supported. However, going
forward, there is no certainty that the proposed allocation of HA2 will be
reinstated by the Council. Furthermore, even if it were, that proposed
allocation was the subject of objections at the earlier stage and there is no
dispute that the emerging plan is at a relatively early stage towards adoption.
Under the circumstances, I give little weight to the possibility that proposed
allocation HA2 would form part of the LPe when adopted.

The appeal sites fall within the Fareham-Stubbington Gap. The TR indicates
that the purpose of this gap is to avoid coalescence between the settlements of
Fareham and Bridgemary with Stubbington and Lee-on-the-Solent. Drawing a
straight line east-west across the gap between Stubbington and Bridgemary,
the appellants have estimated that the appeal schemes would reduce the gap
from some 1.6 km to around 1.1 km. However, to my mind, that cross-country
approach does not represent the manner in which the gap is likely to be
experienced and, as a result, generally understood.

Consistent with the TR, I consider that a key vehicle route between the
settlements of Fareham and Stubbington from which the Strategic Gap is
experienced is along Newgate Lane East (between Fareham and Peel Common
Roundabout)/B3334 Gosport Road (between Peel Common Roundabout and
Marks Road, Stubbington). Along that route travellers leave behind the urban
landscape of Fareham at HMS Collingwood and Speedfields Park and travel to
the edge of Stubbington, via Peel Common Roundabout, through an area which
includes the appeal sites and is predominantly characterised by undeveloped
countryside. The Strategic Gap designation washes over some development,
which includes Newlands’ Solar Farm, Peel Common Wastewater Treatment
Works (WWTW) and the settlement of Peel Common. However, along the route
identified, intervening planting prevents the WWTW from being seen and limits
views of the low-profile solar farm to glimpses. Furthermore, I consider that,
when seen from those highways to the east and south, Peel Common is easily
understood as comprising, for the most part, a small, isolated ribbon of
development within the gap between the larger settlements of Fareham,
Stubbington and Gosport.

In each case, the proposals would involve substantial development to the east
of Peel Common and, as identified above, it would be sufficient to tip the
balance of the character of the area between Peel Common, Bridgemary and
Fareham from predominantly rural to suburban. Whilst Fareham, Peel Common
and Bridgemary would remain physically separate, the contribution of this area
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83.

84.

85.

86.

87.

to the sense of separation provided by the Strategic Gap would be greatly
diminished. I acknowledge that the proposals would not materially alter the
experience of the Strategic Gap along the B3334 Gosport Road, between Peel
Common and development at Marks Road, as they would not be visible from
there. However, the appellants have estimated that the distance between the
two is as little as 560 metres and, in my view, the limited sense of separation it
provides is likely to be eroded by the Stubbington Bypass, which is under
construction there. The FLA recognises that the role played by the area
between Peel Common and Bridgemary in preventing coalescence between
Stubbington and Gosport is likely to become more significant as a result of
developments along Gosport Road, such as the bypass.

I consider overall that the proposals would cause significant harm to the
integrity of the Fareham-Stubbington Gap and the physical and visual
separation of settlements, with particular reference to the experience of
travellers along the Newgate Lane East section of the Newgate Lane
East/B3334 Gosport Road key route, contrary to the aims of LP1 Policy CS22.

Furthermore, in my judgement, the impact on the integrity of the Strategic Gap
would be greater than would be likely to be the case if the same scale of
development were to be located to the east of Newgate Lane East, next to an
existing urban settlement boundary and Peel Common were to remain a small,
isolated ribbon of development within the gap. The proposals would fail to
minimise any adverse impact on the Strategic Gap, contrary to the aim of LP2
Policy DSP40(iii).

There is no dispute that the proposals would accord with criterion (i) of LP2
Policy DSP40, being relative in scale to the demonstrated five-year housing
land supply shortfall. Turning then to criterion iv), which requires a
demonstration that the proposals would be deliverable in the short term.

The current tenant of appeal site A has suggested that the formal procedures
associated with the surrender of the agricultural tenancy may delay
implementation of that scheme. However, based on the timeline and formal
procedures for obtaining possession outlined by the appellants, it appears to
me that delivery in the short term would be possible®. In any event, this matter
could be satisfactorily addressed, in relation to both sites, through imposition of
conditions that required reserved matters applications to be made within 12
months of the grant of planning permission and the commencement of
development within 12 months of the approval of reserved matters, as
suggested by the appellants. Under the circumstances, I am satisfied that the
proposals would not conflict with criterion iv) of LP2 Policy DSP40. Nonetheless,
they would conflict with criteria ii), iii) and v) and I consider overall that each
proposal would conflict with LP2 Policy DSP40 taken as a whole.

I conclude that each of the schemes, which would conflict LP1 Policy CS22 and
LP2 Policy DSP40, would not accord with and would undermine the Council’s
Spatial Development Strategy.

Housing land supply

The Council and the appellants agree that the housing requirement set out in
the Development Plan has not been reviewed within the last 5 years and found
not to need updating, and so the five-year supply position should be calculated

6 Michelmores LLP letter dated 20 January 2021 and Lester Aldridge LLP letter dated 3 February 2021.
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89.

90.

against the minimum local housing need identified by the Standard Method.
This produces a local housing need figure of some 514 homes per annum.
Furthermore, having regard to the Housing Delivery Test results published in
January 2021, it is now necessary to apply a 20% buffer. This leads to an
annual requirement of around 617 units per annum and 3,084 dwellings over
the five-year period. As I have indicated, the Council and the appellants agree
that the Council is currently unable to demonstrate a five-year supply of
deliverable housing sites. The Council and the appellants differ regarding the
precise extent of the shortfall; the Council suggesting a 3.4-year land supply
and the appellants a 0.97-year land supply. However, they agree on either
basis that the shortfall is material and it is not necessary to conclude on the
precise extent.

A significant proportion of the difference between the supply figures of the
Council and the appellants is associated with applications with a resolution to
grant planning permission (709 units) and allocations (556 units).

In respect of the majority of the sites with resolutions to grant planning
permission, which date from 2018, it remains necessary, before planning
permission could be granted in each case, for the Council to complete
Appropriate Assessment (AA) to establish whether the scheme would have a
significant effect upon European Protected Sites. To inform the AA, it is
necessary for the developers to demonstrate that their schemes would not
increase the levels of nitrates entering the Solent. In order to facilitate that
process, in September 2020, the Council established a legal framework through
which developers/applicants can purchase nitrate credits associated with land
use at Little Duxmore Farm (LDF). However, at the Inquiry, the Council was
unsure whether there would be sufficient capacity at LDF to provide mitigation
in relation to all the identified sites and whilst it is seeking to secure additional
capacity elsewhere, the associated negotiations are not yet complete.
Furthermore, since September 2020, only a relatively small number of
dwellings have been taken through this process culminating in the grant of
planning permission. With respect to the other sites, which together account
for over 500 units, I consider that in the absence of favourably completed AAs
there is significant doubt about the deliverability of housing within the five-year
period on those sites. Furthermore, AA is not the only issue. In a humber of the
cases, while some progress has been made, necessary planning obligations
have yet to be formally secured. This adds to the uncertainty.

The Welborne allocation accounts for 450 units included in the Council’s
assumed supply figure. The site was subject to a resolution to grant outline
planning permission for up to 600 dwellings in October 2019, subject to
planning obligations being secured. Although the Council expected the planning
obligations to be secured pursuant to section 106 of the Town and Country
Planning Act 1990 by the end of the summer 2020, this was not achieved.

In December 2020, the developer submitted amended plans for the site.
Whilst in January 2021, the Council resolved to grant planning permission for
the revised scheme, it would also be subject to planning obligations and a
pre-commencement condition would be imposed to ensure that funding had
been secured for the improvement of junction 10 of the M27. At the Inquiry,
the Council confirmed that whilst funding sources have been identified, not all
the necessary agreements are in place to secure the funds. In light of the
limited progress made since October 2019 and the outstanding areas of
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uncertainty, I consider it likely that housing delivery on that site within the
five-year period will fall well short of that assumed by the Council.

Based on the evidence before me, I consider that the Council’s expectations of
delivery are likely to be unrealistic and the actual housing land supply position
is likely to be closer to the appellants’ estimate than the Council’s. The Council
acknowledges that other recent appeal decisions have found the deliverable
supply it has identified to be too optimistic’.

92. The Council considers that the shortfall in supply would be short lived upon the

adoption of the LPe. However, it appears that the LPe is at a relatively early
stage towards adoption. Furthermore, at the Inquiry, the Council confirmed
that no firm date has been set for adoption and it estimated that it would be
unlikely to be before the autumn of 2022. Therefore, I consider it likely that a
shortfall in housing land supply will persist for some significant time to come.

93. The appellants anticipate that around 123 of the 190 proposed appeal dwellings

94.

95.

could be completed within the current five-year period. Against this
background, I consider it likely that each of the appeal schemes would make a
modest contribution towards reducing the significant shortfall in housing land
supply. Having had regard to other appeal decisions drawn to my attentiong,

I give those contributions substantial weight.

Other matters
Planning obligations

Each of the schemes is supported by a formally completed unilateral
undertaking: appeal site A-UUA; and appeal site B-UUB. Amongst other things,
they include provisions for: a Solent Recreation Mitigation Strategy
contribution; on-site open space and play area provision and maintenance
contributions; an education contribution; provisions to secure on-site
Affordable Housing delivery, sustainable travel measures as well as the
implementation of a Travel Plan. UUB also makes provision for: the
implementation of a Chamomile Management Plan, for the purpose of
conserving the ecological features in the Chamomile and Meadow areas of the
site, consistent with the aims of LP2 Policy DSP13; and, a Toucan crossing
contribution. Having had regard to the Council’'s Community Infrastructure Levy
Regulations Compliance Statement, February 2021, 1 consider that the UUs
would accord with the provisions of Regulation 122 of the Community
Infrastructure Regulations 2010 and the tests of obligations set out in the
Framework. Furthermore, I conclude that the infrastructure provisions referred
to above would accord with the aims of LP1 Policy CS20.

With reference to the ecological assessments submitted in support of the
applications, the appellants have indicated that, subject to mitigation measures
which would be secured either by the submitted UU’s or by condition, the
schemes would each provide moderate ecological benefits for the sites,
consistent with LP1 Policy CS4 and LP2 Policy DSP13. Furthermore, measures
would be incorporated in the design of the schemes to limit energy and water
consumption as well as carbon dioxide emissions, which could be secured by
condition and would amount to minor environmental benefits, consistent with

7 Statements of Common Ground, January 2021 (paragraphs 7.14).
8 Such as APP/A1530/W/19/3223010, APP/G1630/W/18/3210903, APP/E5900/W/19/3225474,
APP/N1730/W/18/3204011 and APP/G1630/17/3184272.
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97.

98.

99.

LP1 Policy CS16. I have no compelling reason to take a different view.
However, in my judgement, they do not weigh significantly in favour of the
schemes, as the benefits would be only moderate/minor and the Framework
commonly requires the provision of net gains for biodiversity, minimisation of
energy consumption and the prudent use of natural resources.

UUC would secure off-site mitigation for the loss of a low use Solent Wader and
Brent Goose site. Having regard to the measures secured by UUA, UUB and
UUC and with reference to the ‘Shadow Habitat Regulations Assessments’
submitted in support of the applications, the appellants have indicated that the
proposals would not have an adverse effect on the integrity of any European
Protected Sites, consistent with the aims of LP2 Policies DSP14 and DSP15, and
this would weigh as neutral in the planning balance. These matters are not
disputed by the Council.

It is common ground that there is an unmet Affordable Housing need in
Fareham Borough. The shortfall appears to be sizeable. Looking forward, the
Council’'s adopted Affordable Housing Strategy (2019) identifies a need for
broadly 220 Affordable Homes per annum over the period to 2036. This can be
compared to the delivery of an average of 76 Affordable Homes per annum in
the period 2011-20019, well below the need identified for that period by the
Council’'s Housing Evidence: Overview Report (2017). 40% of the proposed
dwellings in each case would comprise Affordable Housing, consistent with the
requirements of LP1 Policy CS18. Furthermore, I understand that the
commercial profits of Bargate Homes Ltd, which is owned by Vivid and has
contractual control of both sites, are reinvested in Vivid’s wider Affordable
Housing Programme. I consider that the proposals would amount to meaningful
contributions towards addressing the identified need and the Affordable
Housing benefits attract substantial weight in each case.

The Council considers that the public open space provision shown on the
illustrative masterplans submitted in support of the applications would be
sufficient to meet the requirements of LP1 Policy CS21 and I have no reason to
disagree. Whilst I acknowledge that the proposed public open space may be of
some value to existing local residents, given the accessibility of the countryside
thereabouts, I consider that any benefit in that regard would be small and I
give it little weight.

Economic benefits

The Framework gives encouragement to development that would support
economic growth. The proposals would be likely to give rise to a range of
economic benefits. For example, the appellants have estimated that the
proposed households would be likely to generate expenditure in the region of
£6.4 million per annum, some of which would be spent locally. Furthermore,
the proposals could support an estimated 191 jobs during the three-year build
programme and could generate an additional £33.8 million of gross value
added for the regional economy during that period. The proposals would help
to support the growth of the economy, which has been adversely affected by
the current coronavirus pandemic. I give the economic benefits likely to result
from the proposals in each case substantial weight.
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Best and most versatile agricultural land

100. Appeal site B contains land classified as best and most versatile (BMV)
agricultural land, which would be lost as a result of the scheme, contrary to the
aims of LP1 Policy CS16, which seeks to prevent the loss of such land.
However, with reference to the Framework, which indicates that decisions
should contribute to and enhance the natural and local environment by,
amongst other things, recognising the economic and other benefits of BMV
agricultural land, I consider that LP1 Policy CS16 is unduly onerous.
Furthermore, as BMV agricultural land makes up only a very small proportion of
the site, I share the view of the appellants that the weight to be given to the
loss is very limited.

Privacy

101. At present, Hambrook Lodge occupies an isolated position in the countryside,
set well apart from other dwellings. In this context the proposed developments
on land adjacent to that property would be likely to have some effect on the
privacy of the existing residents. However, the elevations of the dwelling that
contain the majority of its habitable room windows are set back from the
boundaries shared with the appeal sites. I consider that it would be possible to
ensure, through careful design and layout of the schemes controlled at the
reserved matters stage, that reasonable levels of privacy would be maintained
in keeping with the aims of LP1 Policy CS17.

Community services and facilities

102. I do not share the concerns raised by a number of residents of the Borough
of Gosport that the proposals would adversely affect their community services
and facilities. As indicated above, it is likely that spending associated with the
schemes would benefit the local economy. As regards facilities, I understand
that the appeal sites are not within the catchment area of Gosport schools.
Whilst some future residents may wish to use the recreation ground situated to
the southeast on the other side of Newgate Lane East, there is no compelling
evidence before me to show that the numbers would be large or that such
activity would be problematic.

Planning balance

103. The Framework indicates, with reference to succinct and up-to-date plans,
that the planning system should be genuinely plan-led. For decision making
this means approving development proposals that accord with an up-to-date
Development Plan without delay. The Council and the appellants agree that the
Council is currently unable to demonstrate a five-year supply of deliverable
housing sites and so in these cases the relevant policy for determining the
acceptability of residential development on the site is LP2 Policy DSP40.

I consider that each of the schemes would conflict overall with LP2 Policy
DSP40. However, in these cases, that is not the end of the matter.

104. LP1 Policy CS2 sets out the housing development needs in the plan period,
and Policy CS6 establishes the settlements and allocations to deliver
development needs. However, Policy CS2, which pre-dated the publication of
the Framework, does not purport to represent an up-to-date Framework
compliant assessment of housing needs. The housing requirement set out in
the Development Plan has not been reviewed within the last 5 years and so the
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five-year supply position should be calculated against the minimum local
housing need identified by the Standard Method. This generates a higher
figure. To my mind, it follows that LP1 Policies CS2 and CS6 are out-of-date.
Furthermore, against this background, I consider that the weight attributable to
conflicts with LP1 Policies CS14 and CS22 as well as LP2 Policy DSP6, which
place strict controls over development outside settlement boundaries, is
reduced to the extent that they derive from settlement boundaries that in turn
reflect out-of-date housing requirements®.

105. Furthermore, as the Council is currently unable to demonstrate a five-year
supply of deliverable housing sites, under the terms of paragraph 11 of the
Framework it follows that the policies which are most important for determining
the appeals are deemed out of date. The Framework indicates that decisions
should apply a presumption in favour of sustainable development and, where
the policies which are most important for determining the application are out of
date, this means granting planning permission unless: any adverse impacts of
doing so would significantly and demonstrably outweigh the benefits, when
assessed against the policies of the Framework taken as a whole; or, the
application of policies in the Framework that protect areas or assets of
particular importance provides a clear reason for refusing the development
proposed. This approach is reflected in LP2 Policy DSP1.

106. Under these circumstances, I consider that little weight is attributable to the
identified conflicts with LP1 Policies CS14 and CS22 as well as LP2 Policy DSP6.
This is reinforced by my earlier finding that in circumstances where the DSP40
contingency is triggered, the weight attributable to conflicts with those more
restrictive Policies would be reduced.

107. LP2 Policy DSP40 is also deemed out of date for the purposes of paragraph
11 of the Framework. However, I consider, for a number of reasons, it does not
automatically follow that conflicts with this Policy also attract little weight,
contrary to the approach of my colleague who dealt with appeal decision
Ref. APP/A1720/W/18/3209865.

108. Firstly, the DSP40 contingency seeks to address a situation where there is a
five-year housing land supply shortfall, by providing a mechanism for the
controlled release of land outside the urban area boundary, within the
countryside and Strategic Gaps, through a plan-led approach. I consider that in
principle, consistent with the view of my colleague who dealt with appeal
Ref. APP/A1720/W/18/3200409, this approach accords with the aims of the
Framework.

109. Secondly, consistent with the Framework aim of addressing shortfalls, it
requires that (i) the proposal is relative in scale to the demonstrated supply
shortfall and (iv) it would be deliverable in the short-term.

110. Thirdly, criteria (ii) and (iii) are also consistent with the Framework insofar
as they: recognise the intrinsic character and beauty of the countryside by
seeking to minimise any adverse impact on the countryside; promote the
creation of high quality places and having regard to the area’s defining
characteristics, by respecting the pattern and spatial separation of settlements;

° CDK5-Suffolk Coastal District Council (Appellant) v Hopkins Homes Ltd and another (Respondents) Richborough
Estates Partnership LLP and another (Respondents) v Cheshire East Borough Council (Appellant) [2017] UKSC 37,
para 63.
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and, seek to ensure that development is sustainably located. They represent a
relaxation of the requirements of Policies LP1 Policies CS14 and CS22 as well as
LP2 Policy DSP6 in favour of housing land supply. However, I consider that the
shortfall in the Framework required five-year housing land supply, which has
persisted for a number of years and is larger than those before my
colleagues!?, indicates that the balance they strike between those other
interests and housing supply may be unduly restrictive. Under these
circumstances, in my judgement, considerable, but not full weight is
attributable to conflicts with LP2 Policy DSP40(ii) and (iii).

111. Fourthly, insofar as LP2 Policy DSP40(v) seeks to avoid an unacceptable
impact on highway safety, with particular reference to traffic implications, it is
consistent with the Framework and conflict with that requirement would be a
matter of the greatest weight.

112. Whilst the proposals would accord with criteria i) and iv), they would conflict
with criteria ii), iii) and v), causing significant harm to the character and
appearance of the area, having an unacceptable effect on highway safety, they
would not be sustainably located with reference to accessibility and they would
fail to minimise any adverse impact on the Strategic Gap. I have found that the
proposals would conflict with LP2 Policy DSP40, undermining the Council’s
Spatial Development Strategy. I consider overall that these matters weigh very
heavily against each of the proposals.

113. In each case the proposals would provide a mix of housing types and styles.
They would make meaningful, albeit modest, contributions towards addressing
the shortfall in the five-year supply of deliverable housing land as well as the
need for Affordable Housing supply. The appeal schemes would also be likely to
provide employment opportunities and economic benefits to the area. In these
respects the proposals would be consistent with the Framework, insofar as it
seeks to significantly boost the supply of homes, provide for the size, type and
tenure of housing needed for different groups in the community and to support
economic growth. I give those benefits substantial weight. I give little weight to
other identified benefits, such as the proposed measures to secure net gains
for biodiversity, the minimisation of energy consumption and the prudent use
of natural resources. Although I give a humber of the benefits substantial
weight, in my judgement, it would fall well short of the weight attributable to
the harm identified.

114. 1 consider on balance that, in each case, the adverse impacts of granting
planning permission would significantly and demonstrably outweigh the
benefits and the schemes would not represent sustainable development under
the terms of either LP2 Policy DSP1 or the Framework. In light of these
findings, it is unnecessary for me to undertake an Appropriate Assessment.
However, if I had done so and a positive outcome had ensued, it would not
have affected the planning balances or my conclusions on these appeals.

Conclusions

115. Whilst acknowledging that appeal scheme A would conform with some
Development Plan policies, I conclude on balance, with particular reference to
LP2 Policy DSP40, that the proposal would conflict with the Development Plan
taken as a whole. Furthermore, the other material considerations in this case

10 APP/A1720/W/18/3199119, APP/A1720/W/18/3200409
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would not justify a decision other than in accordance with the Development
Plan. For the reasons given above, I conclude that appeal A should be
dismissed.

116. Whilst acknowledging that appeal scheme B would conform with some
Development Plan policies, I conclude on balance, with particular reference to
LP2 Policy DSP40, that the proposal would conflict with the Development Plan
taken as a whole. Furthermore, the other material considerations in this case
would not justify a decision other than in accordance with the Development
Plan. For the reasons given above, I conclude that appeal B should be
dismissed.

I Jenkins

INSPECTOR
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BOROUGH COUNCIL Woolf Bond Planning

Land South of Romsey Avenue, Portchester

PINS Ref: APP/A1720/W/21/3271412 (LPA Ref: 18/1073/FP)

Statement of Common Ground: Five Year Housing Land Supply

8™ July 2021

1.1.

1.2.

2.1

2.2.

2.3.

2.4,

3.1.

3.2.

Introduction

This Housing Land Supply (“HLS”) Statement of Common Ground (“SoCG”) has been
prepared by Mr Steven Brown (of Woolf Bond Planning), on behalf of the Appellant,
Foreman Homes Ltd and Richard Wright on behalf of Fareham Borough Council. It
sets out both the agreed and disputed matters having regard to the five year housing
land supply position.

This HLS SoCG identifies the requirement to be met during the five year period, the
deliverability of the identified components of supply; and the subsequent five year
housing land supply positions of the respective parties.

The Agreed Position

It is common ground that the Council is not able to demonstrate a five year supply of
deliverable housing land against the minimum five year requirement for the five year
period 1% January 2021 to 315 December 2025.

As such, it is common ground that the Council is not meeting paragraph 59 of the NPPF
and, by virtue of footnote 7, paragraph 11(d) is engaged unless disapplied by virtue of
paragraph 177.

The shortfall will only be rectified if planning approval is given for housing on sites not
originally envisaged for housing in the adopted Local Plan Parts 1 and 2 or through
plan-led development delivered through the emerging Local Plan.

In the circumstances, the most important, operative policy for determining the
acceptability of residential development on the Site is Policy DSP40.

The Housing Requirement and Five Year Period

It is agreed between the parties that the five year period to be used for the purpose of
calculating the five year housing land supply position for this appeal is 1% January 2021
to 31% December 2025.

In so far as the strategic policies from the Core Strategy and Development Sites and
Policies DPD are more than five years old, it is agreed, by operation of paragraph 73
and footnote 37 of the NPPF, that the housing requirement falls to be measured
against the local housing need figure calculated using the standard method.



3.3.

3.4.

3.5.

4.1.

4.2.

4.3.

4.4.

4.5.

5.1.

5.2.

5.3.

A such, the starting point to calculating the five year requirement is the minimum 539
dwelling annual requirement derived from the application of the Standard Method.
This equates to 2,695 dwellings requirement.

However, and as a result of the Housing Delivery Test (“HDT”) results published in
February 2021, it is agreed that it is appropriate to apply a 20% buffer to the
requirement.

This results in a minimum five year requirement of 3,234 dwellings for the five year
period 1%t January 2021 to 31 December 2025.

Housing Supply

The Council maintains it has a five year supply of 2,310 dwellings. This results in a
shortfall of 924 dwellings and a supply of 3.57 years.

The Appellant identifies a supply of 600 dwellings. This results in a shortfall of 2,634
dwellings and a supply of only 0.93 years.

The respective positions are summarised in Table 1 below.

Table 1: Respective Five Year Housing Supply Positions

Fareham Borough | Appellant
Council
Minimum 5yr Req. 3,234 3,234
1Jan 2021 to 31 Dec 2025
Deliverable Supply 2,310 600
Extent of Shortfall -924 -2,634
No. Years Supply 3.57yrs 0.93yrs

The supply differences are set out in Appendix 1 attached

As set out above, and on either approach, it is agreed that the Council is unable to
demonstrate a five year supply of deliverable housing land.

Implications of the Respective Five Year Positions

The agreed position between the Council and Appellant is that the Council is not able
currently to demonstrate a five year supply of deliverable housing land for the period
1st January 2021 to 31st December 2025.

As such, it is common ground between the Council and Appellant that the Council is
not meeting paragraph 59 of the NPPF, thus engaging the presumption in favour of
sustainable development at paragraph 11(d) of the NPPF unless disapplied by virtue
of paragraph 177.

Whilst the Council and Appellant disagree as to the extent of the shortfall, it is
nevertheless agreed, on either position, that the shortfall is significant and the weight
to be attached to the delivery of housing from the Appeal Scheme is significant. As
such it is not considered necessary for the Inspector to conclude on the precise extent
of the shortfall.



5.4.

5.5.

In the light of the agreement reached between the parties in relation to the significance
of the five year housing land supply shortfall, neither party will call their respective
witnesses to deal with housing land supply matters unless such evidence is requested
by the Inspector. This will save time and resources and will enable a more efficient
inquiry process.

This HLS SoCG is signed and dated below.

Signatures

On behalf of the Appellant:

Woolf Bond Planning obo Foreman

Name: Richard Wright MRTPI Fareham Borough Council

Date: 8™ July 2021
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Appendix 1: Site Delivery

The following table sets out the respective positions in relation to the deliverability of the
components of supply.

Supply source Revised | WBP | Difference
Council*

Outstanding Planning Permissions — Small 69 69 0

(104 dwellings) (10% discount)

Outstanding Full Planning Permissions - 402 402 0

Large (5+ dwellings)

Outstanding Outline Planning Permissions — 296 272 269

Large (5+ dwellings)

Resolution to Grant Planning Permission — 7423 0 742

Large (5+ dwellings) (exc Welborne)

Resolution to Grant Planning Permission — 390 0 390

Large (5+ dwellings) (Welborne)

Brownfield Register Sites 276 0 276

Local Plan Adopted Housing Allocations 33 0 33

Windfall 102 102 0

Total 2,310 600 1,710

! Supplementary Statement to Newgate Lane East Appeal (3269030)

2 Sites included in this category by WBP are: Egmont Nurseries, Brook Avenue (8 dwellings); 18
Titchfield Park Road, Titchfield (6 dwellings); east & west of 79 Greenaway Lane (6 Dwellings) and
Burridge Lodge (7 dwellings)

3 Paragraph 5.8 of the Council’'s Supplementary Statement for Newgate Lane East Appeal indicates
that this figure should be 663.





